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CHAPTER 1

Introduction to International Business

INTRODUCTION

Today most people agree thal no business is purely domes-
tic and that global competition and world events affect
even the smallest local firms. The realities of the modern
world make all business international. No longer can an
economic or a political change in one country occur with-
oul reverberations throughout world markets. A tsunami
in Asia interrupts global supply chains and brings distant
assembly lines to a halt. War in the Middle East brings
international shipping to a crawl. Contagious disease in
Hong Kong or Toronto slows international business travel.
The failure of China to safeguard American copyrights
on films or software results in the United States imposing
retaliatory tariffs and affects the price of Chinese-made
clothing in American stores. Terrorist attacks not only
affect business operations worldwide but also affect the
ability of managers to travel and live safely in foreign lands.
As countries lower entry barriers to foreign goods
and services, more and more foreign goods now appear
in loeal stores around the world. Brand names once
recognized only at home are now global brand images.
And giant multinational corporations now move peo-
ple, money, and technology across national borders in
the blink of an eye. Clearly, no firm can remain isolated
from international forces for long. As you will see in this
chapter, just as national economies have become more
interdependent, and businesses more globalized, so toa
has business law become more international. Our goal in
this chapter is to explain the forms of international busi-
ness, o explore the risks of international business trans-
actions, and to set the stage to learn how international
business law can be a tool 1o help manage these risks.

FORMS OF INTERNATIONAL
BUSINESS

This text classifies international business into three cat-
egories: (1) trade, (2) protection and licensing of intel-
lectual property (IP), and (3) foreign direct investment.
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To the marketer, these broad categories describe three
ways a firm may enter a foreign market, or foreign mar-
ket entry methods. To the international lawyer, they
represent three forms of doing business in a foreign
country and the legal relationship between parties to
an international business transaction. Each form rep-
resents a different level of commitment to a foreign
market, a different level of involvement in the life of a
foreign country, and a different set of managerial chal-
lenges. Each form exposes firms to different sets of busi-
ness and legal risks. Trade usually represents the least
involvement, and thus the least political, economic, and
legal risk; we buy or sell goods or services Lo others in
foreign countries. A firm that wants to use its intel-
lectual property worldwide must first protect it from
infringement, and then contract to let others distrib-
ute it or license it to users. . However, the greatest risks
come with the full or partial ownership and operation
ofa ﬁ.‘rr:ip firm, pr:rhapi a facl_nr].r. This carries with it
the obligations of corporate citizenship and means the
complete involvement in all aspects of life in the foreign
country—economic, political, social, cultural, and legal.

The three forms in international business are not
mutually exclusive, and each can play a role in an inter-
national firm’s strategy. One of the best examples is the
vertically integrated firm that holds minority or major-
ity ownership interest in other firms along the supply
chain. One firm may be engaged in production of raw
materials or component parts, which are exported o an
affiliated company in another country for final assem-
bly. Still another company, owned by the same parent
corporation, may own the trademark for the product
and have responsibility for global distribution. Here the
production and marketing of a single product involves
elements of trade, licensing, and investment. For firms
just entering a new foreign market, the method of entry
might depend on a host of considerations, including
the sophistication of the firm, its overseas experience,
the nature of its products or services, its commitment
of capital resources, and the amount of risk it is willing
to bear.
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Trade

Trade is the import or export of goods and services
across national borders, usually as part of an exchange.
Exporting is the shipment of goods out of a country or
the rendering of services to a buyer located in a foreign
country. Importing is the entering of goods into the
customs lerritory of a country or the receipt of services
from a foreign provider. Trade in services refers to the
providing of services to a customer or the operation of
service companies in a foreign country. Examples can
be found in transportation, padl:agc d:]i\rcr}', banking,
insurance, securities brokerage, law, accounting, archi-
tecture, waste management, environmental engineering,
software development, and management consulting.

Exporting. Exporting is often a firm's first step into
international business. Compared to the other forms of
international business, exporting is relatively uncompli-
cated. It may provide the inexperienced or smaller firm
with an opportunity to reach new customers and to tap
new markets. It usually requires only a modest capital
investment, and the risks are generally manageable by
most firms. It also permils a firm to explore its foreign
market potential before venturing {urther. For many
larger firms, including multinational corporations,
exporting may be an important portion of their busi-
ness operations. The US. aircraft industry, for example,
relies heavily on exports for significant revenues.

Direct exporting refers to a type of exporting in
which the exporter, often a manufacturer, assumes
responsibility for most of the export functions, includ-
ing marketing, export licensing, shipping, and collect-
ing payment. Many firms engaged in direct exporting
on a regular basis reach the point at which they must
hire their own full-time export managers and inter-
national sales specialists. These people participate in
making export marketing decisions, including prod-
uct development, pricing, packaging, and labeling for
exporl. They should take primary responsibility for
dealing with foreign buyers, attending foreign trade
shows, complying with government export and import
regulations, shipping, and handling the movement
of goods and money in the transaction. Many direct
exporters use the services of foreign sales representa-
tives or foreign distributors.

Foreign sales representatives are independent
sales agents who solicit orders on behalf of their prin-
cipals and receive compensation on a commission

basis. They have the advantage of knowing the foreign
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market, having established customer loyalty, and carry-
ing a range of complementary p-ﬂ.‘:dl:cts. For instance,
one agenl may represent several different manufactue-
ers of US. sporting goods in Japan—one that makes
baseball bats, another that makes gloves, and a third
that makes baseballs.

Foreign distributors are independent firms, usu-
ally located in the country or region to which a firm
is exporting, that purchase and take delivery of goods
for resale to their customers. Exporters use foreign dis-
tributors when their products require service or a local
supply of spare parts or if they are perishable or sea-
sonal. Foreign distributors assume the risks of buying
and warehousing goods in their markets and provide
additional product support services. The distributor
usually services the products they sell, thus relieving
the exporter of that responsibility. They often train the
end users of the products, extend credit to their cus-
tomers, and bear responsibility for local advertising and
promaotion.

Companies that do not have the experience, per-
sonnel, or capital to tackle a foreign market alone fre-
quently use indirect exporting. The térm indirect
exporting refers to a firm's use of specialized inter-
mediaries outside of their own organization to handle
specilic functions—loreign marketing, foreign sales,
finance, and shipping are examples. This is usually done
when smaller or medium-sized companies do not have
a dedicated international sales staff or export depart-
ment or are not yet ready to handle the mechanies of
exporl transactions on their own. Two types of interme-
diaries include international or export trading compa-
nies and export management companies.

International Trading Companies. These are lirms
that specialize in all aspects of import/export transac-
tions either by buying goods on their own accounts for
resale or by acting as middlemen to bring other buyers
and sellers together. Many trading companies handle
particular types of goods, such as commaodities, energy,
minerals and metals, or general merchandise. They
can be as small as one individual or a sprawling mul-
tinational corporation. They come from both devel-
oped and developing countries. They have extensive
sales contacts overseas and experience in international
finance, air and ocean shipping, preparing legal docu-
ments for import and export, and dealing with customs
authorities in many countries.

Japanese trading companies (called sogo shosha) are
well known for their successes worldwide. Their early
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advantage over trading companies in the United States
was their ability to bring together many competing
producers in the Japanese market to take advantage of
economies of scale in exporting. For example, a trad-
ing company might bring together several makers of
competing large appliances and coordinate pricing and
distribution in foreign countries. This proved to be very
effective for the Japanese.

In the United States, until 1982, any collusion by
competitors to fix prices and market jointly would have
been considered a violation of the US. antitrust laws.
In that year, the US. Congress passed the Expori Trad-
ing Company Act, giving American exporters the same
competitive advantage as the Japanese. US. export
trading companies, or ETCs, can apply for and receive
an Exporl Trade Certificate of Review from the US.
Department of Commerce, with the appm\ral of the
Diepartment of Justice, that waives the application of
ULS. antitrust laws to their specified export activities.
For example, it is illegal for two competing firms that
manufacture similar products to agree to fix prices
in the U.S. market. However, if both companies are
members of an approved ETC, they may jointly estab-
lish export prices, enter into joint export marketing
arrangements, allocate export territories, and do busi-
ness in ways that would be illegal if done with the US.
market. The waiver is issued only if it is shown that the

advantage will not lessen competition within the United
Slates, or un.rtasﬂlnabl'y affect domestic prices of the
exported products. There are many other advantages in
selling through an ETC, such as teaming up to bid on
large foreign projects, filling large and complex foreign
orders, joint marketing of complementary or competing
products, division of foreign territories by competing
firms, sharing of marketing and distribution costs, and
reducing rivalry between US. firms in dealing with for-
eign customers.

The following case, Tarbert Trading v. Cometals,
involves two trading companies (not US. ETCs) were
apparently overly anxious to make the sale and a fraud-
ulent certificate of origin—one of the most important
legal documents used in import/fexport transactions.
A certificate of origin (CO) is a document, prepared
or pru\rld:d 1::]." an exporter or shipp::r. that certifies
and altests to the country of origin of the goods being
shipped. A CO is required by customs authorities of
the importing country. Some certificates must be in the
legal form required, such as those used in the Furopean
Union, or for goods being shipped within a free-trade
area. Some countries require that the CO be certified
by an outside organization or foreign consulate office of
the importing country. Frequently, the certificale may
be a more informal certification made and signed on
the exporting company’s letterhead.

BACKGROUND AND FACTS

Cometals, a Mew York commodities trading corpo-
ration, purchased 2,000 tons of Kenyan red beans
from Tarbert Trading, an English commodities trading
company. The beans would be shipped from a ware-
house in Rotterdam, the Metherlands. Cometals pur-
chased the beans for “back to back™ resale to a buyer
in Colombia. Howewver, the government of Colombia
required a certificate of origin issued by a Chamber
of Commerce showing that the beans were a product
of the European Economic Community (EEC, now the
European Union). Cometals requested that Tarbert
supply such a certificate and Tarbert agread. Employ-
ees of the two firms collaborated on the wording of
the certificate aven though they understood that Ken-
yan red beans originated in Africa. Later, Cometals
refused the beans due to insect damage and Tarbert
sued. Cometals maintained that the agreement should
be declared void because Tarbert could not, except

through fraud, have supplied an EEC certificate of
origin for Kenyan red beans. Tarbert later resold the
beans to the criginal saller.

NEWMAN, SENIOR JUDGE
Concededly, both Tarbert and Cometals were cognizant
of the fact that an EEC certificate of origin stating that
the Kenyan beans were of the origin of an EEC member
wiould be false and would be shown to third persons.
==& Simply put, [Cometals] intended to deceive the
Colombian customs officials with a false certificate as
to the beans’ country-of-origin so that they would allow
the importation of the beans by Cometals’ customer.
Irrespective of the rather incredible explanations
of [Tarbert's employees| as to what they understood
to be the purport of the requested cerificate of origin,
they finally and grudgingly conceded that an EEC certif-
icate stating that the goods were of the ocrigin of an EEC
member would be understood by anyone reading it to

Conimnues
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mean that the beans were grown in an EEC country and
not simply shipped from such countny. ® ® ®

It is ewident from the Kenyan origin of the beana
that it would have been impossible for Tarbert to hon-
egtly obtain from a Chamber of Commerca and furnish
Cometals with a bona fide EEC certificate of origin stat-
ing that the goods were of the origin of a8 member of
the EEC since concedadly Kenya is not an EEC member.
Thus, the only way in which Tarbert could have com-
plied with the agreement would have been to convinca
an official of a Chamber of Commerce to issue a fraudu-
lent cerificate or to obisin a forged centificate. Both acts
are obvioualy illegal.

*Mo one shall be permitted to profit by his own
fraud, or take advantage of his own wrong, or to found
any claim upon his own iniguity, or to scquire proparty
by his own crime. These maxims are dictated by public
policy, have their foundation in universal law admin-
istered in all civilized countries, and have nowhere
been superseded by statutes” [citations omitted] * * #
Plainly, anforcement of the agreement for either party
would be contrary to public policy . . .

Decision. The complaint and counterclaim weare dis-
missed. Agreements that violate the law are void. In
this ca=se, an agreement calling for the delivery of a

fraudulent certificate of origin is illegal and contrary to
public policy.

Comment. Trading companies play en important role
in world trade. While what happened here is obviously
a rare case, it does give us an opporunity to introduce

Export Managemeni Companies. Independent firms
that assume a range of exporl-related responsibilities
for manufacturers, producers, or other exporters are
called export management companies, or EMCs. They
might do as little as render advice and training on how
to export, or they might assume full responsibility for
the entire export sales process. Many EMCs special-
ize in specific industries, products, or foreign markets.
Firms that cannot justify their own in-house export
departments use EMCs. Researching foreign market,
establishing forelgn channels of distribution, exhibiting
goods at foreign trade shows, working with foreign sales
agents, preparing documenting for export, and han-
dling language translations and shipping arrangements
are also among the services EMCs provide.

Successful Small Business Exporting. When we
think of international business, usoally the largest
multinational corporations come to mind. It is true that

some of the documents required in international trade
and to gquestion the legal and ethical conduct of the par-
ties. It also teaches us the importance of knowing mare
about the people we do business with.

Case Questions

1 Importfaxpornt trensactions usually require much
more documentation than domestic transac-
tions. These include detailed invoices, packing
lits, shipping and insurance documents, and
specialized certificates. In this case, a "certificate
of arigin®™ was required by the government of
Columbia before the goods could be impaorted.
Dioes it refer to the country from which the
goods were shipped or where they wera grown
or made? Why do you think Columbia reguired a
cartificate of origin? What is its purposa?

2. Suppose that the beans had arrived in Columbia
and were then stopped by Columbian customs
authorities because of a fraudulent certificate.
What do you think might have happened to tha
beans? What would the risk have been to Comet-
gls and Tarbart? What if the Columbian buyer had
already paid for the beans?

3. Evaluate and discuss the conduct of Cometals
and Tarbert. Fraudulent documentation is not
uncommon in intermational trade, especially
when parties do not have a history of businass
together. What are the lessons to be learned by
&l parties?

the largest companies, those with more than 500 employ-
ees, still dominate the total share of US. export volume.
Nevertheless, many small and medium-sized U.S.
exporters (less than 500 employess) do extremely well
in foreign markets. According to the US. Department
of Commerce Exporter Databaze, for example, in 2015
there were approximately 293,000 individual companies
exporting goods from the United States. Ninety-eight
percent of those were small to medium-sized exporters,
accounting for one-third of the total exports of goods.
Aboul one-quarter of those were manufacturers. The
Department of Commerce points out that because the
majority of companies ship only 1o one foreign country,
this group as a whole could increase its export sales by
entering additional foreign markets.

What does it take for a small business to be a
successful exporter? First, most people agree that
looking to foreign markets is not a panacea for a com-
pany’s failures at home. Due to the ime and resources
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necessary lo enter a foreign market, a firm that is
already failing at home will likely be unable to bear
the cost of expansion and will probably repeat its same
mistakes again. Second, experience shows that success
or failure in entering a foreign market is often due to
the commitment made to international business at a
company’s executive level. Many small companies that
are new Lo exporting may lack the global view and
commitment to foreign customers of a multinational
corporation. In some cases they wrongly look for new
customers abroad only when the economy declines at
home. But this has proven shortsighted. During the
time needed to gear up for the export process, which
can take months or years, the domestic economy may
heat up again, domestic customers return, and the
new-to-export firm may lose interest in ils newfound
foreign customers. Without a long-term commitment,
foreign buyers view these firms as unreliable suppli-
ers. Many small companies soon learn that entering
international markets requires time, patience, and
commitment. Third, many small companies learn too
late that international business is not merely a distant
extension of domestic business. It requires the com-
pany to adapt to a new social, cultural, political, and

economic environment and to be prepared to meet
new challenges. For example, it may have to adapt its
products and services to the expectations of the for-
eign market, develop new channels of distribution,
visit foreign customers, and comply with new legal
regulations, and so on. Finally, one of the greatest
mistakes made by small business exporters, especially
“new-to-exportl” firms, is the failure to have an export
plan (see Exhibit 1.1).

Licensing and Protection of Intellectual
Property Rights

The Intellectual Property Handbook of the World Intel-
lectual Property Organization broadly defines intellec-
tual property (IP), also called intellectual property
rights (IPRs), as “legal rights which result from intel-
lectual activity in the industrial, scientific, literary, and
artistic fields” The most common forms are patents,
trademarks, copyrights, and trade secrets. Patents have
many different forms. In addition to the traditional pat-
ents on apparatus, they include methods for achieving
a commercial objective, industrial designs, utility mod-
els, and geographical indications. The IP owner has the

Components of an Export Plan

tion oulput b foneign customers

barking arrangements for getting paid, and political risks

reengineering, or relabeling of products is needed
and government

ticipating in foreign trade shows

= Asgessing the firms readiness for export markets and its willingness 1o commil financial ressirces, human resounces, and produc-

= Making a long-term commitment to exporting and to foreign customers on the part of senior management and executives
. ldentifying foresgn-market potential of the firm’s products, including economic, political, cubtural, religins, and other Bctors
- Identifying the risks involved in exporting to that foreign market, including an evahation of cost-effective shipping arrangements,

- Evaluating the legal aspecis of the firm’s export plan for compliance with government
identifying legal contrals on exporting its products oul of the United States as well as legal barriers to importing and selling its

products in the foreign country, and whether there are any patents, copyrights, or trademarks that misst be protected abrosd
*  Determining the export readiness and suitability of the firm’s products for the export market, mcluding whether the prodocts meet
the quality standards, technscal regulations, and foreign language requirements of foreign countries and whether any redesign,

*  Identifying members of the "export team.” comprising management, outside advisors, and trade specialists from banking, shipping,

®  ldentifying possible financing arrangements 1o asyist foreign buyers

=  Establishing foreign macket channels of distribution, incuding deciding whether to export directly to customers or indirectly
through intermediaries, deciding whether o use 2 sales representative or foreign distributor, identifying potential bayers, and par-

= Reevaluating the firm’s export performance over lime, recomsidéring iis export plan, and determining whether the firm should
increase its penetration of foreign markets beyond exporting

rules and customs regulations, including
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right to use, reproduce, distribute, and profit from s
property; lo license its use or distribution to others; and
to protect it from unauthorized infringement. Firms
with significant IP assets must protect their legal rights
in every country in which they plan to do business or
even in which their patent, trademark, or copyright
might be stolen, or infringed. Each country governs the
recognition and protection of IP rights within its bor-
ders. In the United States, IP law is almost entirely the
province of federal law, although state law does apply
in some areas nol covered by federal law. A large body
of state contract law and tort law alse applies to many
cases involving IP infringement. Most countries main-
tain a registration system for creating and protecting
rights to patents, trademarks, and copyrights. Several
important IP treaties provide for streamlined proce-
dures for mutually recognizing and enforcing IP rights.
Many countries cooperale on IP policy and enforce-
ment efforts.

Chapter 1: Introduction to International Business 7

International Licensing Agreements. 1P is a valuable
assel thal can be transferred by the owner or holder
to licensee through a grant of rights in that property,
called a license. The license is usually part of a larger
business arrangement represented in a licensing agree-
menl. Licensing agreements are contracts by which the
holder of IP will grant certain rights (the "license”) in
that property to another party under specified condi-
tions and for a specified time, in return for a consid-
eration, such as a fee or royalty or as a part of a larger
business arrangement. Licenses can be either exclusive
or nonexclusive, and rr:q“tnli].r limit distribution to a
cerlain geographical area, to certain uses, or to a cerlain
period of time.

In the following case, Russian Entertainment Whole-
sale, Inc. v. Close-Up International, Inc., the court was
asked to resolve a conflict between two licensees of
exclusive distribution rights to Russian films in the
United States.

Russian Entertainment Wholesale, Inc.

v. Close-Up International, Inc.

BACKGROUND AND FACTS

Two Russian film studios [the studios] granted rights
to produce and distribute DVD versions of their films
to multiple licensees. Each licensee received different
limited exclusive righta. Krupny Plan, which could dis-
tribute the films only in the original Russian language,
sublicensed its rights to the films for home usa in tha
United States and Canada to Close-Up, a8 New York
corporation. Ruscico could distribute mukilingual ver
sions of the same films that were dubbed or subtitled
and sublicensed its rights to its distributor in the United
States, Image. At the time of licensing, none of the par-
ties considered that a viewer of the subtitled films could
simply turn off the subtitles and hear the film in any
of several languages, including Russian. Mone of tha
agreements had a requirement that the films prevent
the disabling of subtitles. Close-Up broughit this action
against Ruscico and Image for damages from copyright
infringement, claiming that it is the “exclusive” U.5.
licensee of the Russian language-only wersions of the
films. The federal district court held for the defandants,
and Close-Up appealed.

COGAN, DISTRICT JUDGE

Tha Copyright Act establishes that the “legal or ben-
eficial owner of an exclusive right under a copyright™
may bring suit for infringement under the act |citations

omitted]. However, when this provision is invoked by
an exclusive licensee, the licensee may seek relief from
infringement only for the rights that the licenses has
been exclusively licensed by the copyright holder.

Plaintiff has shown that . . . it was the legal and
beneficial licansee of the namrow right to reproduce and
distribute Russisn-language-only versions of the sub-
ject works. Therefore, even if plaintiff had a valid sub-
license, plaintiff would still only hawve standing to sue
for infringement of the narrow right to reproduce and
distribute Russian-language-only DVDs, ... ® * ®

Thea evidence presented at trial prowas that [the stu-
dios] elected to grant a *Russian language-only”™ right
to one licensee, and a separate “muktilingual”™ right to
another. The rights-holders did not consider sales of the
multilingual DVDs manufactured by [the defendants] to
violate the *Russian language-only™ license separataly
given to Krupmy Plan. Instead, they considered the mul-
tilingual DVDs to be a distinct line of products, geared
towards the separate non-Aussian-speaking market. * * ¥

Plaintiff has failed to put forth any evidence
that defendants ever produced or distributed works
that infringed plaintiff's limited rights in Aussian-lan-
guage-only DVDs . . . Instead, the evidence shows that
all of the DVDs produced and distributed by defendants
were multilingual DVDs, which [the studios] viewed as
being distinct from the Russian-language-only DVDs

continues
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continued

that they had authorized Krupny Plan to reproduce
and distribute. Plaintiff thus has feiled to make out a
claim for copyright infringement against any of tha
defendants. ® * *

Becsuse there is no evidence thet defendants
reproduced or distributed DVD copies of the [films]
that did not contain subtitles or dubbing in foreign lan-
guages, defandants’ conduct was entirely within the
scope of their rights . ..

Plaintiff next argues that paragraph 1.2.1 [of defen-
dants’ license], which states that "[rleproduction of the
Films in the original language without the accompani-
ment of the picture by sound andfor subtitles in a for-
gign language is & violation of the present Agreement,”
should be interpreted to mean that production of DVDs
that couwld be watched in Russian without subtities or
dubbing was a violation of the agreement. However,
plaintiff reads too much into this provision, which
explicithy states that its purpose was to ensure that the
OWDs produced by [the defendants] would be *multilin-
gual versions” In this context, it iz clear that paragraph
1.2.1 simply forbade [the defendants] from producing
DVD copies . . . that did not include foreign subtitles
or dubbing accompanying the films. Because all of the
OVWDs produced by defendants were multilingual ver
sions that included subtitles in numercus foreign lan-
guages, defendants did not violate this provision of the

International Organizations and IP. The most
important international IP organization is the World
Intellectual Property Organization, or WIPQ, a spe-
cialized agency of the Uniled Nations, headquartered
at Geneva. It was established in 1967 and currently
has 185 member countries. WIPO fosters government
cooperation in developing IP policies and coordinates
registrations in some [P areas. It administers an arbi-
tration center Lo resolve IP disputes between private
parties, such as individual inventors, corporations, and
universities (including patent, trademark, industrial
design, and domain name dispute resolution). Another
organization, the World Trade Organization (WTO),
helps member countries assure a more uniform appli-
cation and enforcement of their national IP laws._ Iis
Dhspute Settlement Body is a forum for resolving IP dis-
putes between governments.

Infringement, Piracy, or Counterfeiting. The lerm
infringement refers to the violation of the TP rights
of another, and often occurs in the unauthorized
use, distribution, or appropriation of those rights.

agreament by producing DVDs that did not contain a
disabling feature.  * *

Decision. Judgment affirmed for the defendant. A
licensee of a limited exclusive license may seek reliaf
from infringement only for the exclusive rights received
from the copyright holder. Hare, the plaintiff received
only the rights to reproduce or distribute Russian-
language-only DVDs. Defendants, pursuant to their
license, distributed only multilingual (dubbed) versions
and versions with subtitles.

Case Questions

1. What are the “limited exclusive”™ rights granted
tor the licensees in this casa?

2. What is the differamce betwesen the rights
granted to the plaintiff and those granted to the
defandants?

3. Do you agree or disagree with the court's inter-
pretation of the license agreements?

4. What does this case tell you about negotiating
and drafting a licensing egresment?

Case Comment

The district court’s opinion was affirmed in Russian
Entertainment Wholesale, Inc. v Close-Uip intemational,
Inc, 482 Fed. Appe. 602 (2d Cir. 2012).

IP infringement is often referred to as piracy or
counterfeiting.

Intellectual property rights are the reward for inno-
vation. Without laws to protect IP, and without the
ability to enforce those laws, innovation in the arts, sci-
ences, and industry would be destroyed. Thus enforce-
ment of IP rights is a2 worldwide effort. However, many
countries find it difficult to prevent IP piracy. Some
developing countries have even encouraged it because
of the perceived financial gains to their economies.
For example, a few developing countries have not pro-
tected pharmaceutical and chemical patents, believing
that some products are so indispensable to the public
that low-cost generie versions should be encouraged
regardless of the IP rights of the inventor. Ecommerce
and mobile technologies have magnified the problem,
not just in the sale of goods, but in many areas, such as
the retransmission of performances, sports events, and
films. Reports of the Office of the US. Trade Represen-
tative highlight the lack of enforcement of IP laws in
China, India, Indonesia, Russia, Ukraine, and Venezu-
ela, and many others.
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Transfer of Technology. The sharing of scientific
information, tc:hnul:‘:ug}'. and ma.nufacluring know-
how between firms, universities, or other institutions
15 known as the transfer of technology. It is important
to building business alliances and is often accomplished
through complex licensing agreements that include pat-
ent and other forms of [P

International Franchising. Franchising is a business
arrangement that uses an agreement to license, control,
and protect the use of the franchisor'’s patents, trade-
marks, copyrights, or business know-how, combined
with a proven plan of business operation in return for
royalties, fees, or commissions. The most common
form of franchising is known as a business operations
franchise and is usually used in retailing. Under a typ-
ical franchising agreement, the franchisee is allowed
to use a trade name or trademark in offering goods or
services to the public in return for a royalty based on
a percentage of sales or other fee structure. The fran-
chisee usually obtains the franchisor's rules for operat-
ing and managing the enterprise, along with the brand
and other trademarks to attract customers. Franchising
in the United States accounts for a large proportion of
total retail sales. When American markets became sat-
urated for franchise opportunities several decades ago,
US. firms began looking for growth overseas. As in the
United States, foreign franchising has been successful in
fast-food rttaﬂing. hotels, car rental, automobile main-
tenance, educational courses, convenience stores, prinl-
ing services, and real estate services, 1o name a few. US.
firms have excelled in franchising overseas, making up
the majority of new [ranchise operations worldwide.
The prospects for future growth in foreign markets
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are enormous, especially in China and the developing
countries of Asia, the Middle East, and Latin America

Some Legal Aspects of Franchising. Franchising is a
good vehicle for entering a foreign market becaunse the
local franchisee provides capital investment, entrepre-
neurial commilment, and on-site management to deal
with local issues, such as labor and employment. How-
ever, franchisors face many ll:gal requirements. Fran-
chising in the United States is regulated primarily by the
Federal Trade Commission at the federal level, which
requires the filing of extensive disclosure statements
to protect prospective investors. Other countries have
also enacted franchise disclosure laws. Some develop-
ing countries have restrictions on the amount of money
the franchisor can remove from the country and others
might have restrictions on importing supplies (ketchup,
paper products, etc.) for the operation of the business.
While these restrictions protect local quplicrs. more
progressive developing countries are now abandoning
them because they recognize that foreign franchises
bring high-quality consumer products and managerial
talent to their countries. Having eliminated many of its
reslriclions on frandﬂir.:i:'ig in recent years, franchizes in
China today are governed by a 2007 law and are subject
to approval by the China Ministry of Commerce.

The following case, Dayan v. McDonalds, illustrates
the difficulty in supervising the operations of a franchi-
see in a foreign country. Consider how any US. fran-
chiser will allow its franchisees to adapt to the cultural
environment in a foreign country while still providing
the same consistent quality and service that is expected
whenever anyone patronizes one of its establishments
anywhere in the world.

BACKGROUND AND FACTS
Dayan received an exclusive franchise to operate
McDonald's restaurants in Paris, France. The franchise
agreemeant required that the franchise meet all gual-
ity, service, and cleanliness [Q5C) standards set by
McDeonald's. The agreament stated that the rationale
for maintaining O5SC standards was that a "departure
of restaurants amywheres in the world from these stan-
dards impedes the successful operation of restaurants
throughout the world, and injures the value of [McDon-
ald's] patents, trademarks, trade name, and property.”
Dayan agreed not to vary from O5C standards without

rp.-
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prior written approval. After several years of guality and
cleanliness violations, McDonald's sought to terminate

the franchize. Dayan brought this action to enjoin the
tarmination. The lower court found that good cause
existed for the termination and Dayan appealed.

BUCKLEY, PRESIDING JUSTICE
Drayan also argues that McDonalds was obligated to
provide him with the operational assistance necessary
to enable him to meet the O5C standards.

- - . Dayan verbally asked Sollars (a McDonald's
manager] for a French-speaking operations parson
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continued

to work in the market for six months. Sollars testified
that he told Dayan it would be difficult to find some-
one with the appropriate background that spoke French
but that McDonald's could immediately send him an
English-speaking operations man. Sollars further tes-
tified that this idea was summarily rejected by Dayan
as unworkable even though he had informed Dayan
that sending operations parsonnel who did not speak
the language to a foreign country was very common
and wery successful in McDonalds international sys-
tem. Nonetheless, Sollars agreed to attempt to locate
a gualified person with the requisite language skills for
Dayan.

Through Sollars’s efforts, Dayan was put in con-
tact with Michae! Maycock, a person with McDonald's
managerial and operational experieance who spoke
French. Dayan testified that he hired Maycock sometime
in October 1877 and placed him in charge of training,
operations, guality control, and eguipment.

As the trial court correctly realized: "It does not
take a McDonalds-trained French-speaking cperational
man to know that gressa dripping from the vents must
be stopped and not merely collected in a cup hung
from the ceiling, that dogs are not permitied to defecats
whera food is stored, that insecticide is not blended
with chicken breading; that past-dated products should
be discarded; that a potato peeler should be some-
what cleaner than a tire-wulcanizer; and that shortening
should not look like crank case oil”

Clearly, Maycock satisfied Dayan's request for
a French-speaking operation=s man to run his train-
ing program . . . The finding that Dayan refused

Foreign Direct Invesiment

In this text, the term foreign direct investment (FDI)
refers to the ownership and operation or effective con-
trol of the productive assets of an ongoing business by
an individual or corporate investor who is a resident
or national of another country. FDIs are “active invest-
ments,” as distinguished from passive investments (such
as the purchase of stock for dividends or appreciation).
They are generally made for the long term and with
the expectation of being involved in company manage-
ment and producing a profit from operations. FDI may
include investments in manufacturing, mining, farm-
ing, assembly operations, and other facilities of produc-
tion, as well as in service industries,

Throughout this book, distinctions are made
between the home and host countries of the firms
involved. The home country relers to that country

R
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non-French-speaking operational assistance and that
MeDonalds fulfilled Dayan's limited reguest for a
Fremch-speaking operational employee is weall sup-
ported by the record. To suggest, as plaintiff does, that
an opposite conclusion is clearly evident is totally with-
out merit. Accordingly, we find McDonald's fulfilled its
contractual obligation to provide requested operational
gssistance to Dayan.

In view of the foregoing reasons, the judgment of
the trial court denying plaintifi's request for 8 perma-
nent injunction and finding that McDonald’s properly
terminated the franchise agreement is affirmed.

Decision. Judgment was affirmed for McDonald's.
McDonalds had fulfilled all of its responsibility undear
the agreement to assist the plaintiff in complying
wiith the provisions of the license. The plaintiff had
violated the provisions of the agreemant by not com-
plying with the O5C standards. The plaintiff was permit-
ted to continue operation of his restaurants, but without
use of the McDonald's tredemarks or name.

Comment. Today most international franchise agree-
ments call for dispute resolution through arbitration.

Case Questions

L What social or cultural factors might hawve
affected McDonalds presence in Parizs?

2. How could MeDonald's have exercised greater
control ower its foreign franchisee?

3. What types of products or services are maost suit-
able for foreign licensing?

under whose laws the investing corporation was cre-
ated or is headquartered. For example, the United States
is home to multinational corporations such as Ford,
Exxon, and Coca-Cola, but the companies operate in
host countries in every region of the world. Of the three
forms of international business, FDI provides the firm
with the greatest opportunity for market penetration,
the most involvement, and ptrl:apﬁ the greatest risk of
doing business abroad. Investment in a foreign plant
is often a result of having had successful experiences
in exporting or licensing and of the search for ways to
overcome the disadvantages of those other entry meth-
ods, For ::;.ampl:, b].' pruducin.g s p-mdun:l ma t'ﬂrcign
country, instead of exporting, a firm can become more
competitive in the host market. It can avoid quotas and
tariffs on imported goods, avoid currency fluctuations
on the traded goods, provide better service and spare
parts, and more quicH].r ada.pt prur]ucl_-f. to local tastes

" Iy
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and market trends. Manufacturing overseas can mean
taking advantage of local natural resources, labor, and
manufacturing economies of scale.

Forms of Investmeni. Firms entering a foreign market
through direct investment can structure their business
arrangements in many different ways. Their options
and eventual course of action may depend on such fac-
tors as industry and market conditions, capitalization of
the firm and financing, and legal considerations. Some
of these options include the start-up of a new foreign
subsidiary company, the formation of a joint venture
with an existing foreign company, a merger with a for-
eign company, or the acquisition of a foreign company
by stock purchase.

A foreign branch is a business presence by the inves-
tor in the host country. It might be a branch office or an
entire network of operational facilities. The branch is a
part of the home country entity, with operations in the
host country. A foreign subsidiary is a “foreign” com-
pany organized under the laws of a foreign host coun-
try, but owned and controlled by the parent corporation
in the home country. A parent company that controls a
majority of the stock of a subsidiary can control man-
agement and financial decision making. A subsidiary
can also be part of a joint venture with another inves-
tor. Several subsidiaries owned by one parent are called
affiliates.

A joint venture is a cooperative business arrange-
ment between two or more companies for profit. It may
take the form of a partnership or corporation. Typi-
cally, each party contributes a different type of expertise
and each contributes different amounts of capital, each
bringing its own special resources to the venture. A joint
venture is often used where the laws of a host country
require some local ownership or require that the invest-
ing foreign firm has a local pariner. Local participation
means that a share of the business is owned by nationals
of the host country. Developing countries have a history
of having local participation requirements, although
these have been reduced to attract more investment.
A disadvantage of the joint venture is that a company
may have to share its technology, expertise, and prol-
its with another company, or give up control over local
operations.

Multinational Corporations. Multinational corpo-
rations, or multinationals, are firms that have signifi-
cant foreign direct investment assets or that derive a
significant portion of their revenues from more than
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one country. Typically a multinational is comprised of a
parent company in the home country and foreign affili-
ates located in host countries. A multinational is usually
not a single legal entity. It is a global enterprise that con-
sists of any number of interrelated corporate entities,
connected through complex chains of stock ownership.
Some “multinationals” are not actually corpoerations, but
can take other forms, and some are state-owned trad-
ing organizations. They are characterized by their abil-
ities to derive and transfer capital resources worldwide,
maove management and technology across national bor-
ders, operate facilities of production, deliver services,
and penetrate markets in more than one country—often
on a global scale. They can be domiciled in both devel-
oped and developing countries. The term transnational
corporation is often used in the United Nations system,
reflecting that the corporation’s operations and interests
“transcend” national boundaries.

One significant trend in business during the last half
of the twentieth century has been the “globalization” of
multinational corporations. At one lime, multinational
corporations were simply large domestic companies
with foreign operations. Today, they are global compa-
nies. They typically make decisions and enter strategic
alliances with each other without regard to national
boundaries. They move factories, technology, and cap-
ital to those countries with the most hospitable laws, the
lowest tax rates, the most qualified workloree, or abun-
dant natural resources. They see market share and com-
pany performance in global and regional terms.

CONDUCTING BUSINESS IN
DEVELOPING AND NEWLY
INDUSTRIALIZED COUNTRIES

While our introduction to the forms of international
business applies generally to firms doing business any-
where in the world, companies do face special problems
in developing countries, newly industrialized countries,
and in emerging market economies. In this section we'll
take a brief look at the legal and economic environment
of doing business there.

It is often useful to group countries according to
socioeconomic criteria, even though they may be other-
wise very different and in dilferent geographic regions.
For example, the countries of Vietnam in Asia, Libya in
North Africa, and Bolivia in South America each have
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different cultures, religions, geography, and per cap-
ita income levels, and very different political and trade
relationships with the United States and other Western
countries. Yet they have many of the same traits as other
developing countries. So too are the countries of India,
Brazil, and Malaysia; they are vastly different in their
locations, cultures, geographies, and even sizes. How-
ever, the socioeconomic data of these countries show
that they have much in common with each other and
with other newly industrialized countries. Grouping
like this is helpful in discussion and aids in stalistical
analysis. However, there is no one universally accepted
definition for the terms “developing” or “newly indus-
trialized” because economists are grouping countries
for different purposes, and because there are so many
different indicators of socioeconomic development.

Developed Countries

The developed countries generally have a high per cap-
ita income, have a high standard of living, and are in
the later stages of industrialization. They are charac-
terized by advanced technology, modern production
and management methods, and advanced research
facilities. They have diversified economies not depen-
dent on agriculture, oil, or mining alone. Although the
oil-dependent countries of the Middle East are very
wealthy with a high standard of living, for example, they
are not considered developed countries. It can be said
that many developed countries are entering a postin-
dustrial economy, with declining manufacturing but
a growing service sector. The best examples of devel-
oped countries are the United States and Canada, the
Western European nations, Israel, Japan, Australia, and
New Zealand. The countries of Eastern Europe, most of
which were freed from communist domination at the
end of the 1980s, are for the most part considered to be
developed countries.

Developing Countries

Compared to developed countries, developing coun-
tries Bml:raﬂ}' have a lower per capita income, a lower
standard of living, higher foreign debt, more rapid pop-
ulation growth, and a history of greater state control
over their economy. The “typical” developing country
is impossible to describe. Some rely almost exclusively
on petroleum exports as their source of income. Many
have large agrarian populations, densely populated cit-
ies, and a plentiful supply of unskilled labor. Many sup-
port high-tech industries. Although some are rich in

natural resources, such as Brazil, others have depleted
theirs. The protection of the environment often takes a
back seat to industrialization and economic “progress.”
and so pollution often chokes their air and water. Sani-
tation and water systems are often inadequate. In some
areas, toxic waste dumps may threaten entire commuini-
ties. Economic erimes such as smuggling, hijacking and
ocean piracy, organized crime, government corruption,
and illicit drug production are frequently major prob-
lems. Education levels are generally far below that of the
developed countries. Poor communication and trans-
portation systems make business difficult. Inadequate
distribution systems make it costly 1o get goods Lo mar-
ket. Floods and natural disasters, exacerbated by inap-
propriate agricultural, land management and industrial
policies, have disrupted entire populations. Overpopu-
lation, hemelessness, malnutrition, and disease are still
common in many areas. The epidemic of plague that
struck India in 1994, for example, caused workers to flee
industrial communities in fear and forced the closing of
many factories. Despite this bleak picture, developing
countries do present trade, franchising, and investment
opportunities for US. companies.

A wide disparity in social and economic classes
exists in many developing countries, with great inequal-
ity in income and education between the rich and
poor. Also, political systems differ widely in developing
countries. Some have stable, democratic governments;
others do not. For instance, Costa Rica has the oldest
continuing democracy in Central America, dating back
to 1948, Other less-stable Central and South American
countries experience varying degrees of political and
economic [reedom, from parliamentary rule to military
dictatorship.

Trade and Investment Policies in Developing
Countries. Firms that do business in developing
countries can face a host of adverse government pol-
1cies, inclll.ding high tariffs, taxes, import |i::c:|:|.$i11g
requirements, financial regulation, controls on tech-
nology transfer, and trade and investment barriers that
protect local industries from competition. Consider
these examples: Governments in developing countries
might allow the import of goods and services needed
for their own socioeconomic development plans, such
as tractors, machine tools, or power plants. However,
they might ban or discourage the import of goods and
services considered nonessential, or those that are avail-
able from local producers. They may allow investment
in a chemical or pharmaceutical plant, but not one
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making consumer goods for local sale. They may allow
a foreign firm to produce there, but only if it does so
in a joint venture with a local partner, to whom it must
disclose or license its latest technology patents.

Another problem in doing business in developing
countries is that the rules aflecting international busi-
ness often lack transparency; government n:.-gulatiﬁns
are often not published or made casily available 1o for-
eign firms. This makes regulations feel more like “red
tape,” and compliance almost impossible. In addition,
in many developing countries, bribery and corrup-
tion make it difficult to deal with local officials, even
though such practices may be illegal and violators are
prosecuted.

Each year the Office of the U.S. Trade Representa-
live issues the National Trade Estimate Report on For-
eign Trade Barriers, which reports on f:hrei]._-‘n barriers to
trade and investment. The 2012 report on India illus-
trates some of the restrictions developing countries
place on foreign business. Retailing, especially larger
“multibrand” stores, is largely closed to foreign com-
panies. Many products may not be imported without a
license, creating long delays and uncertainty, with many
licenses simply being denied. Private package delivery
services are regulated to protect the government-owned
postal service. Foreign investment is prohibited or
restricted in agriculture, railways, and real estate.
Although it has become easier to invest in the banking,
telecommunications, and insurance sectors in recent
years, these areas are still not widely open to foreign
firms. Government procurement conlracts for goods

ﬁqmr:mwmm.ﬁmdw 13

and services rarely go to foreign firms, but are usually
granted to Indian state-owned firms. Entrance to the
accounting and legal professions is highly restricted.

Many of the hostile policies in developing couniries,
dating back to the first half of the last century, were
based on socialist agricultural and economic policies
that led to central planning and the government own-
ership of some farms, businesses, and industries. Some
developing countries that had been subject to colonial-
tzation by European countries continued their resent-
ment even long after gaining independence, and later
directed it at the power and influence of Western multi-
national corporations. Some argued that multinationals
were only present in their countries to exploit their nat-
wral resources and cheap labor, and to dreumvent laws
by bribing local officials. They felt that multinationals
should be controlled for the good of society. Need-
less to say, these attitudes did not help attract foreign
investment

Today most developing countries recognize that for-
eign firms bring capital, technology, innovation, jobs,
and tax revenues. In recent decades, most developing
countries have slowly loosened controls over trade and
investment. As the developing countries joined the
Waorld Trade Organization they became committed to
opening their markets to foreign goods and services,
and to removing barriers to investment.

The following case, In r¢ Union Carbide Corpo-
ration Gas Plant Disaster at Bhopal, involves a U5,
multinational company that faced problems in owning
and operating a plant in India.

In re Union Carbide Corporation Gas

Union Carbide Corporation (UWCC) had been one of the
largest chemical and industrial companies in the world,
operating in dozens of countries, UCC's subsidiary in
India, UCIL, had grown to fourteen plants, employing
more than 5,000 Indian citizens, manufacturing 8 vari-
ety of products, including chemicals, plastics, batter
ies, fertilizers, and pesticides. UCIL was incorporated
under the laws of India. Fifty-one percent of LICIL stock
was owned by UCC, 24 percent by the government
of India, and the balance by approximately 23,500
Indian citizens. The stock was publicly traded in India.
In the 1970z, India issued a license to UCIL to produca

pesticides &t & plant to be built in Bhopal. UCT provided
the basic design for the plant, but India insisted that its
own enginearing firms and contrectors build it. From
1972-1880, the construction was supervised by Indian
enginsers end many changes were made to the design.
Labor and employment policies wera set by the Indian
government and the construction was managed and
operated entiraly by Indian citizens. The operations of
the plant wera regulated by more than two dozen Indian
governmental agencies; howewver, enforcement of envi-
ronmental, health, and safety standards by regulators
was weak and ineffective. Maintenance procedures and
racord kesaping st the plant were inadequate. In 1984,

corinues
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continued

poisonous methyl isocyanate gas was released from the
plant and blew into densely occupied parts of the city
of Bhopal, resulting in the deaths of several thousand
Indian citizens |estimates range from 2,000-10,000} and
senvera injuries to several hundred thousand others.

In April 1585, the Indian government filed a com-
plaint in the federal courts in Mew York on behalf of the
victims. UCC contended that the action should properhy
be heard in the courts of India. The district court agread
and dismissed the action.

MANSFIELD, CIRCUIT JUDGE

The vital parts of the Bhopal plant, including its storage
tank, monitoring instrumeantation, and vent gas scrub-
ber, were manufactured by Indians in India. Although
some 40 UCIL employees were given some safety train-
ing at UCC's plant in West Virginia, they represented a
amall fraction of the Bhopal planmt’s employees. The vast
majority of plant employeess were selected and trained
by LICIL in Bhopal. The manual for start-up of the Bho-
pal plant was prepared by Indians employed by UCIL.

In short, the plant has been constructed and man-
aged by Indians in India. No Americans were employed
at the plant at the time of the accident. In the five years
from 1980 to 1284, although more than 1,000 Indiamz
were employed at the plant, only one American was
employed there and he left in 1982. No Americans
visited the plant for more than one year prior to the
accident, and during the five-year period before the
accident the communications between the plant and
the United States were almost nonexistent.

The wast majority of material witnesses and doc-
umentary proof bearing on causation of and liabil-
ity for the accident is located in India, not the United
States, and would be more accessible to an Indian court
than to a U5, court. The records are almost entirely in
Hindi or other Indian languages, understandable to an
Indian court without translation. The witnasses for the
most part do not speak English but Indian languages
understood by an Indian court but not by an Amearican
court. These witneases could be reguired to sppear in
an Indian court but not in a court of the United States.
* ® * The accident and all relevant events occcurred in
India. The victims, owver 200,000 in number, are citizens
of India and located there. The witnesses are almost
entirely Indian citizens. The Union of India has a greater
intarest than does the United States in facilitating the
trigl and adjudication of the victims" claims.

India's interest is increased by the fact that it has
for years treated UCIL as an Indian national, subjecting
it to intensive regulations and governmental supervi-
sion of the construction, development, and operation of
the Bhopal plant, its emissions, water and air polluticn,
and safety precautions. Mumerous Indian governmeant
officials hawe regularly conducted on-site inspections of
the plant and approved its machinery and equipment,
including its facilities for storage of the lethal meathyl

isocyanate gas that escaped and caused the disaster
giving rise to the claima. Thus India has considered
the plent to be an Indian one and the disaster to be
an Indian problem. It therefore has a deep interast in
ensuring compliance with its safety standards. More-
over, plaintiffs hawve conceded that in view of India's
strong interast and its greater contacts with the plant,
its operations, its employees, and the victims of the
accident, the law of India, as the place where the tort
occurred, will undoubtedly govern.

Decision. The district court™s dismizsal of the actions
against UCC was upheld. The doctrine of forum nmon
conveniens is a rule of law, stating that to further the
administration of justice, where a case is properly
heard in the courts of more than one country, it showld
be heard in the country with the greater interest in the
outcome of the case, and where it is most convenient.
Ini this case that is India.

Comment. In 1985, the Supreme Court of India
approved a settlement fund of 5470 million to compean-
sate the wictims of the disaster. The company has long
maintained that the tragedy resulted from employee
sabotage at the plant.

Case Questions

1L India gained its independance from Great Brit-
gin in 1947 Like many developing countrias
with agrarian economies, independent India
embarked on a long period of socialist and pro-
tectionist policies. How do you think this sffected
the inwestment climate in India? How do you
think this defined the relationship batwesan UCC
&nd the Indian governmeant prior to 19847

2. Why do you think UCC might have chosen to pro-
duce agricultural pesticides in India rather than
export those products to India from plants in
developad countrigs?

3. Why did India require local management and
control? What are the advantages and dizadwvan-
tages of local management, and what problam
does it presant to the multinational?

4. Had the legal requiraments in lndia concerning
the handling of hazerdous chemicals been lass
than thoszse reguired in the United States, should
UCC have ethically followed the higher U5,
standard?

5. Do you think that a perant corporation, like UCC
in thizs case, should be financially liable for torts
committed by its foreign subsgidiary? Should the
parent be protected by the limited liability of its
corporate veil, or should a multinational firm
with a "global purpoze”™ be responsible under
some theory of "single-enterprize” lability? How
would this affect the attitude toward investrent
worldwide?




()
H
|

| 120 [ Page 15 [of636 < | O U

Library . Back

g @ 0

The Newly Industrialized Countries

The newly industrialized countries are developing
countries that have made rapid progress toward becom-
ing industrialized or technology-based economies. They
are located in all regions of the world, including Latin
America, the Middle East, and Southern and Southeast
Asia. Much of their successes in recent years are due Lo
highly motivated workforces and stable climates for for-
eign investment. Typically they are transitioning from
agricultural economies to industrial ones, with bur-
geoning urban populations in the manufacturing cen-
ters. Their manufacturing is export orented, producing
a broad mix of high-quality products from computers to
steel. Indeed, many newly industrialized countries are
home to multinational corporations that operate in for-
eign countries. They are magnets for foreign investment
and have reserves of foreign exchange. Their successes
have led to dramatic rises in per capita gross domestic
product and to improvements in jobs, wages, education,
health care, living accommodations, and overall quality
of life. Newly industrialized countries have also bene-
fited from many social and poelitical reforms that have
led 1o democracy and fundamental freedoms. In Asia,
the countries of Indonesta, Malaysia, the Philippines,
Thailand, China, and India are considered newly indus-
trialized. Other countries outside of Asia that may be
described as transitioning to newly industrialized status
are Mexico, Brazil, Turkey, and South Africa.

Although they are now widely considered to have
highly developed economies, the best-known newly
industrialized economies are the four “Asian Tigers™:
Hong Kong, Singapore, Taiwan, and South Korea,

Emerging Marke! Economies. The term emerging
market economy is often used to describe countries or
regions with the potential for rapid economic growth.
Many of them are transitioning from heavily state-
controlled economies to market economies. The term
can apply to countries or regions that are considered
newly industrialized, developing, or even developed.
There is no precise definition, and the term is most fre-
quently used in the investment field when referring to
countries viewed as having growth opportunities for
foreign investors. The largest emerging markets include
China, India, Brazil, and Russia, but could also include
smaller countries such as Saudi Arabia, Thailand, and
Mexico. The term countries in transition refers to those
countries that are transiioning from centrally planned
economies {usually based on communist doctrine) to
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free markets. These include the countries of the former

Soviet Union and its former Eastern European allies,
China, and a few others.

The Least-Developed Countries

The least-developed countries (LDCs) are those
defined by the United Nations on the basis of sev-
eral socioeconomic criteria. Examples are low per
capita income, poor nutrition and health, high adult
literacy, unstable agricultural production, weak export
economy, and large populations displaced by natural
disasters. Examples of least-developed regions or coun-
tries are most of sub-Saharan Africa, such as Rwanda
and Somalia, Haiti in the Caribbean, Bangladesh and
Cambodia in Asia, and Al'ghanislm in Central Asia
They lack many of the basic resources needed for
development and require vast amounts of foreign aid
from the wealthier nations. Many of these countries
have inadequate roads and bridges, inadequate public
utilities and telephone systems, poor educational and
health-care facilities, lack of plentiful drinking water,
unstable governments, little or no technological base,
high infant mortality, AIDS and other diseases, rampant
crime, ethnic and tribal warfare, public corruption, and
weak or nonexistent financial institutions. According
ta the United Nations, most of the population is under
the age of 25. Business opportunities for trade in con-
sumer goods and for the products and services of most
Western companies are limited. Least-developed coun-
tries are in need of investments and products that will
help them deal with these basic problems.

SOME COMMON RISKS OF
INTERNATIONAL BUSINESS

International business differs from business at home for
many obvious reasons. Distance, culture, language, cur-
rency, and governmenl control are a few examples. As
you will see in this section, they can present new chal-
lenges and risks to international managers.

Distance and Logistics

Managing many international transactions means
managing the risks of shipping goods, getting paid,
and doing business over great distances. In an import/
export transaction, the risk that the buyer will fail or
refuse to pay is called payment or credit risk. This
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may mean finding special ways of assuring payment for
goods being ihlpprd to far-off countries, J'.m.'IurJ:i.ng the
use of international banking services. For many export-
ers it means attending international trade shows and
visiting their customers to get to know them personally.
Similarly, importers and purchasing managers for
international firms learn to manage supplier risk, stich
as the possibility of being victims of fraud or receiving
defective goods. Most experienced managers visit their
suppliers, tour their plants, and work as partners. Pur-
chasers also frequently use foreign agents Lo inspect
cargo before shipment to make sure it complies with the
contract. Purchasers come to quickly o appreciate the
words of one experienced purchasing manager: “There
is no substitute for personally knowing your supplier”
Distance also means that parties must consider
property or marine risk to cargo. Goods can be dam-
aged by salt water or air, ships wreck, planes crash,

refrigeration breaks down, food spoils, “sealed” ocean
contatners are Piﬂtrcr], grain becomes infested, and so
on. As between buyer and seller, who bears the risk of
loss o goods at sea or in the air? And when is and is
not the carrier responsible? Exporters also learn how to
arrange transportation and manage their shipping costs.
With rates often based on the greater of weight or vol-
ume, they learn to creatively compress and package for
shipment. For instance, items can be vacuum packed to
remaove air, liquids can be dehydrated to remove water,
and both can be added back in the country of destina-
tion. After all, wl'ry pay to shlp air or waler?

All international firms are subject to the rsks of war,
terrorism, or international hostilities. This includes
the risks to international shipping. The following case,
Transatlantic Financing v. United States, is one of many
cases resulting from the closing of the Suez Canal
during a war in the Middle East.

Transatlantic Financing Corporation v. United States

BACKGROUND AND FACTS

The United States contracted with Transatlantic Financ-
ing, the operator of a cargo ship, to transport wheat
from Texas to lran in 1856. The parties newer agreed on
the route the ship would take. Six days after the ship left

Texas, the government of Egypt was at war with Israel
and blockaded the Suez Canal. As a result, the ship had
to sail around the Cape of Good Hope on the southern
tip of Africa, extending the voyage several thousand
miles and adding an additional 14 percent to Tranzat-
lantic's costs. Transatlantic sued for the added expensa,
claiming that it had agreed only to travel the "usual and
customary” route to lran through Suez, and that its per-
formance became legally impossible. The lower court
ruled in favor of the United States, and Transatlantic

appealed.

J. SKELLY WRIGHT, CIRCUIT JUDGE

R s now recognized that “A thing is impossible in
legal contemplation when it is not practicabls; and & thing
is impracticable when it can only be done at an excessive
and unreasonable cost” [citations omitted].* * *

It seems reasonable, where no route is men-
tioned in & contract, to assumea the parties expectad
parformance by the usual and customary route at the
time of contract. Since the usual and customany route
from Texas to lran at the time of contract wes through
Suez, closure of the Canal made impossible the
expected method of performance. But this unexpectad

e |0
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development raizes rather than resolves the impossibil-
ity izswe, which turns additionally on whether the risk
of the contingency’s cccurrence [closure of the canal]
had been allocated and, if not, whether performance by
alternative routes was rendered impracticable.

The contract in thiz case doss not expressly con-
dition performance upon availability of the Suez route.
Mor does it specify "via Susz" or, on the other hand,
"wia Suez or Cape of Good Hope” Mor are thare prowvi-
sions in the contract from which we may properly imply
that the continued availability of Suez was & condition
of performance. Maor is there anything in custom or
trade usage, or in the surrounding circumstances gener-
ally, which would support our constructing & condition
of performance. The numsrous cases requiring perfor-
mance around the Cape when Suez was closed, ses
e.g.. Ocean Tramp Tankers Corp. w. WO Soviracht [ The
Eugeniz), (1964) 2 0.8. 226 . . . indicate that the Cape
route is ganarally regarded as an alternative means of
performance. [Thus, the risk of canal closure was not
allocated by contract or custom to either party.]® * *

We turn then to the question whether occurrence
of the contingency rendered performance commerncially
impracticable under the circumstances of this case. Tha
goods shipped were not subject to harm from the lon-
ger, less temperate Southern route. The vesseal and crew
wrare fit to proceed arcund the Cape, Transatlantic was
no less able than the United States to purchase insur-
ance to cover the contingency's occurrence. if anythimg,

continues
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it is more reasonable to expect owner-operators of ves-
sels to insure against the hezards of war. They are in
the best position to celculate the cost of performance
by alternative routes (and therefore to estimate tha
amount of insurance reguired), and are undoubtedly
sensitive to international troubles which uniquely affect
thae demand for and cost of their services. The only fac-
tor operating here inTransatlantic's favor is the added
expense, allegedly 543,972.00 above and beyond the
contract price of $305,842.92, of extending a 10,000-
mile voyage by approximately 3,000 miles. While it
may be an overstaterment to say that increased cost and
difficulty of parformance newer constitute impractica-
bility, 1o justify relief there must be more of a variation
between expecied cost and the cost of performing by
an available alternative than is present in this case—
where the promisor can legitimately be presumed
to have accepted some degree of ebnormal risk and
where impracticability is urged on the basis of added
expense alone.

Decision. Judgment affirmed for the United States.
The closure of the canal and the resulting additional

Language and Cultural Differences

International business people know the importance of

language and culture in every business relationship, and
the ability to speak a foreign language is certainly an
advantage. But the international business world is filled
with successful people who are not fluent in a foreign
language. They adapt by learning some basic courte-
sies in the language of a country they are visiting, and
being especially sensitive to social conventions, cultural
issues, and :digiuu: beliefs. There is some truth in the
saying that if you're the buyer, the seller will find a way
1o speak your language; but if you're the seller, you must
find a way to communicate with your customer. One
corporate CEQ argued that he could not possibly know

s TF L el
BACKGROUND AND FACTS

The plaintiff, a LS. citizen, entered into an employment
contract with the German firm of Stumm Handel, the
defendant. The contract was written entirely in German.
Without being able to speak or read German, the plain-
tiff signed the contract. He newer received an English
language version. Howewer the terms of the contract

expenses of the alternate route did not make the con-
tract commercially impracticable, (and therefore not
legally impossible) to perform,

Case Questions

1. Did the parties agree on what would happen if
thie Suez Canal had closed? In other words, did
they allccete the risk of closura? Wiould that have
changed the result?

2. What is Transatlantic’s argument? If admiralty laws
implies that a ship's journey will be by the *usual
and customary” route, why did the court not hotd
that the contract had become impossible to per-
form? How does the court define “impossibla™?

3. Did Transatlantic's performance become imprac-
ticable? How difficult was it for Transatlantic to
take the alternate route sround Africa?

4. Suppose it had besn bad weather instead of a
blocked canal? Would the case outcome hawve
been different? How about a tsunami? What if a
government order had prohibited the ship from
departing Texas?

all the languages of all the countries in which he does
business. While true, that argument may not be so valid
for an international sales manager who does business
in one or two primary foreign markets. Some positions
require an even greater level of foreign langoage com-
petency. As a firm moves toward greater penetration
of a foreign market, for instance, when negotialing a
licensing or investment contract, it will become crucial
to use native speakers or nationals of the host country.
Contracts will often be written in the languages of both
parties, and so the use of foreign lawyers may also be
necessary. The case of Gaskin v. Stumm Handel illus-
trates what can happen when a party is not able to read
and understand a ﬁ.m:'tgj:l IH]‘I:E!J.&EE conlracl.

DA BTy

ISR

were explained to him in English. One of the terms of
the contract, known &s 8 "forum selection clause,” pro-
vided that any disputes that might arise between the
parties would be settled in the courts of Germany. Later,
when the parties reached a disagreement, the plaintiff
brought this action against the defendant in the United

cornfinues
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continued

States, contending that his failure to understand Ger-
man rendered the forum selection clause invalid.

CANELLA, DISTRICT JUDGE
With regard to such translation, Gaskin asserts that “I1
was never informed that by executing the (contract), |
was consaenting to the Republic of West Garmany [now
Garmany] as the forum within which | must submit all
controversies™ and that "had | known this, | would not
hawve agresd to the same, a8 such an obligation is oner
ous and unconscionable, and a deterrent to bringing
any actions whatsoever” . . . We find that in making the
foragoing assertions, Gaskin flies in the face of weall-
gettled contract law principles and has failed to sustain
his burdemn.

it is & settled proposition of contract law in this
state and nation that “the signer of a deed or octher
instrumeant, expressive of a jurai act, is conclusively
bound thereby. That his mind never gave assent to the
terms expressed is not material. If the signer could read
the instrument, not to have read it was gross negli-
gence; if he could not read it, not to procure it to be
read was equally negligent; in either case the writing
binds him (citations omitted]. . ©

While Mr. Gaskin's apparent “blissful ignorance™
with regard to the contract under which he was to
render his labors to the defendant strikes us as highly
incredible as a matter of common sense, we taks note
of certain facts which are relevant to the disposition of
this matter. It must be remembered that Mr. Gaskin is
not an ignorant consumer, unlearned in the language of
the contract, who has become entangled in the web of a
contract of adhesion through the overreaching or other
unconscionable practices of the defendant. The con-
tract at bar does not involve the credit sale of a refrig-
erator or color telewvision set, but rather compensation
of some 536,000 per annum for Mr. Gaskin's services

Cross-Border Trade Controls

Whenever goods, services, money, or people cross an
international border, they are regulated by government.
The movement of goods is governed by the laws and
regulations of the countries through which they pass.

The most common regulations are controls on exports,
tariffs, and nontariff barriers to trade.

Export Confrols and Sanctions. An exporl con-
trol is a restriction on exports of goods, services, or
technology to a country or group of countries imposed
for reasons of national security or foreign policy. All
countries have export controls. Those in the United
States are enforced through an export licensing system
administered by the Bureau of Industry and Security

a8 the manager in charge of the defendant's Mew York
operations which were to be conducted under the name
Stumm Trading Company. His office (Park Avenue, Mew
York City) is not located in an area which would have
precluded his sasy access to a competent translation
of the involved document. There existed no emear-
gency condition or other exceptional circumstances at
the time plaintiff entered into this contract; conditions
which might now serve to excuse his present plight. Mr.
Gaskin has advanced no evidence to support a finding
that the contract sued upon is other than one which was
fairly negotiated at arm’s length and in 8 businesslike
fashion between the parties and voluntarily antered
into by him in the hope of reaping a great economic

Thus, we find that the instant transaction was a
commercial arrangement of 2 mature which warranted
the exercise of care by Mr. Gaskin before his entry into
it amd that his conduct with regard to this undartak-
ing can only be characterized as megligent, the conse-
guences of which he must now bear. _ .

Decision. The court dismissed the plaintiff's action,
holding that the plaintifi's failure to speak or read Ger
man was not grounds for invalidating any of the prowvi-
sions of the contract.

Case Questions

1. Why did Gaskin claim that he was mot bound by
the forum selection clauss included in the con-
tract to which he agreed?

2. In business, is & party to contract negotiations
obligated to provide translation services to other
partias?

3. If the parties to a contract execute two copies of a
contract, one in each language, which is the oper
able and effective document?

of the US. Department of Commerce. Export licensing
requirements can apply to exports of almost any type
of goods or technology, although advanced technology
items that can contribute to the military capability of
a foreign nation are most strictly regulated. Sanctions
are broader and more comprehensive restrictions on
trade and financial transactions with countries, who
sponsor international terrorism, engage in the pro-
liferation of weapons of mass destruction, threaten
international peace, or violate major printiplt& of
international law. They can include restrictions on
travel to those countries and are often based on reso-
lutions of the United Nations Security Council. In the
United States, they are primarily administered by the
Department of Treasury.

Page 18
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Tariff and Nontariff Barriers. The most common
import barriers are tariffs and nontariff barriers. A
tariff is an import duty or tax imposed on goods enter-
ing the custom’s territory of a nation. Most tariff rates
today are determined by trade negotiations between
nations and are no longer the great barrier to trade that
they were al one time. US. Customs and Border Protec-
tion of the Department of Homeland Security enforce
tariff laws in the United States.

Nontariff barriers are all barriers to the import of
foreign goods or services other than tariffs. They usu-
ally are laws or administrative regulations that have the
effect, directly or indirectly, of restricling access of for-
eign goods or services to a domestic market. A quota
is a quantitative restriction on imports that limits the
quantity of an item that may enter a country annually.
International trade laws today prohibit countries from
using quotas to keep out foreign goods, except in very
limited circumstances. Examples of indirect nontar-
iff barriers are health and salety regulations, environ-
mental regulations, and industrial and agricultural

standards.

Currency Risk

A firm is exposed to currency risk whenever it transacts
business in a foreign currency or makes an investment
in a host country whose currency is different from that

of the home country. Examples are pricing and selling
goods for export in a currency other than your own

ﬂqﬂrl:hurn_ﬁrﬂnﬂmmw 19

or operating a business in a foreign country where the
profits are derived in that country'’s currency. Currency
risk includes (1) exchange rate risk and (2} currency
control risk. Currency risk exists when a firm must con-
vert one currency to the currency of another country

before it can be used.

Exchange Rate Risk. Exchange rate risk results from
the fluctuations in the relative value of two currencies
when one is exchanged for the other. In a simple export/
impart transaction, the party dealing in the foreign cur-
rency bears the exchange rate risk. If the contract calls
for payment in the seller’s currency at some future date,
the buyer bears the exchange rate risk in the interven-
ing period. By quoting prices in its own currency, the
seller has shifted the exchange rate risk to the buyer.
Of course, if the seller quoted prices in a buyer’s cur-
rency, the seller would be assuming the exchange rate
risk. The ability of a firm to manage its currency risk
depends on the firm's size, sophistication, and global
resources. Multinational corporations also have other,
more complex and sophisticated options lor managing
exchange rate risk. For instance, a multinational corpo-
rations subsidiary in a foreign country may have excess
local currency derived from revenues there. These
assets can be transferred to affiliated units owned by the
parent company for use anywhere in the world. In the
following case, Bernina Distributors v. Bernina Sewing
Machine Co., the parties failed to consider the impact of
currency fluctuations on their contract.

BACKGROUND AND FACTS

The defendant purchesed sewing machines from a
Swiss manufacturer in Swiss francs. The machines were
imported into the United States for sale to distributors.
The contract with the distributor in this case allowed
the importer to pass on cost increases to the distribu-
tor. When the Swiss franc rose "precipitously™ in valua
against the dollar, the importer imposed a 10 parcent
surcharge to protect itself. Eventually the increased
walue of the Swiss franc doubled the importer’s costs.
The distributor did not feel that this additional “cost™
fell under the terms in the contract and sued to have
the contract enforced at its original price. The importer
argued that increased costs due to currency fluctu-
ations could be passed on to the distributor as amy

other "cost” It also argued that the exchange risk had
rendered pearformance of the contract commercially
impracticable. Just prior to the contract the dollar had
fallem 7 percent on the franc. The district court inter
preted the contract terms to find for the distributor, and

the importer appealed.
LOGAN, CIRCUIT JUDGE

® & ® [The contract] limits all price increases incurred
by reason of invoice, duty, insurance, freight, han-
dling, broker, port fees, and “other similar charges”™ to
the extent of the increases. Thus, we helisve the con-
tract places the risk of a diminishing profit margin on
Importer in case of increasing costs and find the trial
court’s holding that the Importer bears the risk of

confinues
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continued

currency fluctuations, once a price is established for a
model, is amply supported by the record. ® * #

Importer asserts that the court's interpretation
makes the contract impracticable under L'tah Code Ann.
& FOA-2-615 (1980). [The contract stated that it was to be
governed by Utah law]. That U.C.C. section excuses per-
formance under the contract *{ejxcept so far as a seller
may have assumed a greater obligation™ when per-
formance “has been made impracticable by the occur-
rence of & contingency the nonoccumence of which was
a basic assemption on which the contract was made’™ In
our view the instant contract is not one made “imprac-
ticabla™ by the contingency of the devalued doliar. Tha
contract, as interpreted by the trial court, always allows
a gross profit margin, although the return on capital
investment has been reduced considerably becaussa of
the devaluation of the doliar. Moreower,. there is consid-
erable evidence that Importer assumed this particular
risk. The contract lumps zll the shipping and invoice
costs inone provision which allows price increases anby
to the extant of the cost increases to Importer. Import-
er's letter to Distributor concerning & 7 percent dewval-
uation of the dollar in relation to the franc, sent three
wesaks prior to the contract execution, shows clear fore-
knowledge of the possibility of currency fluctuations
and, thus, supports the finding that section 2-6156 is
inapplicable. [citations omitted|

Currency Conltrols. Currency controls are restric-
tions on foreign currency transaclions used by some
developing countries that do not have large reserves
of foreign currency. Controls can take many forms,
such as prohibiting residents from making pay-
ments in a foreign currency; prohibiting any foreign
payments unless on government approval or through
authorized bank accounts; prﬁhibilmg the removal
of foreign currency from the country by individuals
traveling abroad; prohibiting the exchange of foreign
currency for local currency at other than the official
rate of exchange; and controls on foreign investors,
prohibiting them from removing or repatriating
profits carned by their subsidiary companies within
the country. To preserve foreign currency, some gov-
ernments in developing countries have prohibited
the import of luxury or consumer goods or other
products that the government deems nonessen-
tal. Currency controls can be enforced with crim-
inal penalties. Most countries, such as Russia and

Finally, cost increazes alone, though great in
extent, do not render a contract impracticable. In Guif
il Corp. v. E B C., 563 E2d 588, 600 (3d Cir. 1977}, the
Third Circuit held that the doctrine of impracticability
was not available unless the party seeking to excuss
performance could show he could perform only at a
loss, and that the loss would be sspecially severe and
unreasonable. We hold the defensa of impracticability is
unavailable in the instant case. ® * *

Decision. Judgment affirmed for the distributor.
The importer had assumed the exchange rate risk.
The language of the contract did not inciude currency
fluctustions es one of the cost increases that could be
passed on to the distributos, thus the exchange rate risk
remained with the importer. Cost increases and cur-
rency fluctuations alone do not render 8 coniract too
“impracticable” to perform.

Case Questions

1 What were the importer's two arguments in this
casa? How did the court address esch?

2. What is the effect of the fact that just prior to exe-
cuting the contract, the dollar had fallen by 7 per
cant against the Swiss franc?

3. In any international business transaction, which
party assumes the exchange rate risk?

India, have loosened or eliminated currency con-
trols in recent years due to the requirements of the
International Monetary Fund and the World Trade
Organization.

Political Risk. Political risk is generally defined as
the risk to a firm's business interests resulting from
political instability or civil unrest, political change,
war, or lerrorism in a country in which the firm is
doing business. It can also include unexpected gov-
ernment regulations thal are hostile to foreign inter-
ests. Political risk is sometimes unpredictable, and
is greatest in countries undergoing rapid economic
or political change, such as in developing countries.
Even though foreign business interests may have been
welcomed by one government, its successor may take
a different view. For many years, a nation may wel-
come foreign investment, consumer products, and
Western culture, and then virtually overnight turn
to resent any foreign influence at all. Cuba and Iran

Page | 20
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are two key examples. For much of US. history, US.
firms had friendly relationships and extensive invest-
ments there. Yet after political upheaval, these coun-
tries became hostile to Americans and American
investment. Exhibit 1.2, Ranking of the Most Impori-
anl Constraints to FDI tn Developing Countries, and
Exhibit 1.3, Types of Political Risk of Most Concern
to Investors in Developing Economies, illustrate that
political risk is one of the biggest concerns for corpo-
rate investors in developing countries. At the time of
this publishing, these were based on the most recent
reports from World Bank’s Multilateral Investment
Guarantee Agency or MIGAL

Political Risk: Loss of the Investor's Property. The
transfer of private-sector firms to government own-
ership and control, usually with payment to share-
holders and pursuant to a larger plan to restructure
a national economy, is known as nationalization. In

Chapter 1: Introduction to International Business 21

developing countries, political reasons or socialist-
inspired economics are often the motivation behind
nationalization. A recent example is Venezuela's
nationalization of its oil and gas industries by its
socialist government, which asserted legal ownership
over all oil and gas deposits and control over distri-
bution. But nationalization also eccurs in Western
nations, including the United Kingdom, Canada,
and even the United States, for reasons such as to
save a dying but needed industry. For example, in
1971 the United Kingdom purchased Rolls Royce,
the eritical British maker of aircraft engines. Rolls
Royce was returned Lo private ownership in 1987.
There are many other policy reasons for national-
izing an industry. After the terrorist attacks in the
United States in 2001, for example, the air trans-
portation security industry was taken out of private
hands, nationalized, and put under the Department
of Homeland Security.

Macroecoaomic instability
Polirical risk

Access to gqualified staff
M po fukmcing
Corruplion

Infrastructure capacity

Limited muarhet opportunities

lncremed government regulition in the
aftermnzth of the global fuancial crisis

Cither

10 M) S

B Next three vears

Source: MIGA-EIU Political Risk Survey. World Investment and Political Risk 2013, Washington, DC: Multilateral Investment
Guaraniee Agency (MEGA), World Bank Gooup. DOL: 1001 596/97 8-0-8213-9508-0 License; Creative Comumaons Attribution CC By 3.0.

The survey was based on the opinions of 459 senfor executives from multinational enterprises investing in developing couniries.
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Aulverse regulatory changes
Breach of comtreet

T & T restrictions

Civil disourbanee

NHFO

Expropriation

Terrorism

War

Source: MIGA-EIU Political Risk Survey, 2013,

Types of Political Risk of Most Concern to Investors in Developing Economies

Expropriation is the taking of privately owned
assels, such as real estate, factories, farms, mines, or
oil refineries, by a government with the payment of
some compensation. Although the compensation is
supposed to be “just,” in some countries it often is not.
Confiscation is expropriation without payment of any
compensation.

Political Risk Analysis. International managers
know to keep abreast of political risk wherever their
operations and interests could be affected. Firms can
obtain political risk analysis reports (as well as broader
country rigk reports) from ma ny Sources, kn:lud:i.ng
country risk consulting and ratings firms, insurance
industry reports, reports of US. government agencies,
and informal discussions with experienced interna-
tonal bankers and shipping company representatives.
Two published resources are the U.S. Central Intelli-
gence Agency Woerld Fact Book and the US. Depart-
ment of Commerce Country Commercial Guides. In
some cases, political risk insurance is available to firms
making investments in foreign countries where their

exposure is great. A firm engaged in strategic corpo-
rate planning should consider this information when
developing its global business strategy and when trans-
acting business.

Exposure to Foreign Laws. We are all responsi-
ble for complying with the laws of every country in
which we do business. Foreign criminal laws apply
to each of us as individuals and to corporate entities.
Many acts that are perfectly legal in one country can
be illegal in another. Moreover, in some countries,
local laws may not be readily understandable to the
average fﬂrfign guest, and the costs of not cﬂmply:i.ng
can be great. The same can be true for business laws.
The greater the firm’s penetration into the foreign
market, the greater its risk. Thus foreign investors
have great liability for failing to comply with local
laws and regulations.

Many people are at first surprised at the laws they
encounter in foreign countries. After all, many laws
have social and cultural underpinnings. For example,
Americans would never think about the need to apply
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for a governmenl license before opening a grocery
store. In the United States, “mﬂm-a.n:]-pﬂp“ retail stores,
as well as large-scale discount stores, open and close
every day. But in many countries, including Furopean
countries with a long history of powerful trade
unions, shopkeeper unions, and apprenticeships, the

s

BACKGROUND AND FACTS

ltalian law prohibits the opening of certain retail stores
without first obtaining a license from the local author
ities. A request for a license might be denied if it was
believed that the market is adequately served already.
The license could be granted by the local mayor on tha
adwica of a 10 to 15-person local committes made up
of local gowvermment represantatives, local merchants,
and members of local unions of shopkeepers and
workers, This particular action was brought by thres
applicants whose licenses to open new retail stores in
Italy had been denied. One of the applicants, a sub-
sidiary of a German company, arguad that the ltalian
retail licensing law discriminated against non-ltalian
companies and imported goods, and lead to higher
consumer prices. It argued that the ltalian law was
inwalid under the laws of the European Unicn and the
Treaty of Rome.

HIRSCH PC., PRESIDING
Dwring the oral hearing the applicants submitted
that, because the Act operated effectively to excludae
new entrants, many of whom would be non-ltal-
ian operators desirous of establishing large-scala
and sometimes discount outlets which might sell
more non-ltalian goods than existing traders, it was
likaly, either actuglly or at least potentially, 1o hinder
intre-Community trade.

| believe that this argument must be rejected.
[Wlhile the limits the Act overall number of trading
licenses, it does not necessarily produce an overall
decreasa in the number or value of goods sold on tha
ltalian market nor does it necessarily render more diffi-
cult the sale of imports as opposed to domestic goods.
I eccept the Commission's obsarvation that this type of
provision is not capable of hindering intra-Community
trade. . .

The ltalian Act provides that licenses are to ba
issued by the mayor of the municipality concerned, tak-
ing into account the criteria laid down in the municipal

DIP SpA v. Comune di Bassano del Grappa
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attitudes are very different. The following case, DIP SpA
v. Comnie di Bassano del Crrappa, considered the lt.-g,a.l-
ity of an Italian law requiring retailers to obtain permis-
sion from a local committee before opening a new store.
American students should consider just how “foreign”
this concept really is.

commercial development plan. The purpose of that plan
is to provide the best possible service for consumears
and the best possible balance between permanant trad-
ing establishmaents and foreseeable demand from the
populaticn.

Mational rules which require a license to be
obtained before a new shop can be opened and limit
the number of shops in the municipality in order to
schieve a balance between supply and demand cannot
be considered to put individual traders in dominant
positions or all the traders established in 8 municipal-
ity in & collective dominant position, a salient feature
of which would be that traders did not compete against
one another.

On this point, it is sufficient to obsarve that rules
such as those contained in the [talian Act make no dis-
tinction according to the origin of the goods distributed
by the businesses concerned, that their purpose is not
to regulate trade in goods with other Member States
and that the restrictive effects which they might have
on the free movement of goods are too uncertain and
indirect for the obligation which they impose to be
regarded as being capable of hindering trade betwesan
Member States.

Decision. The ltalian law requiring the licensing of
new retail stores by local committees is not invalid
under the laws of the European Union amd the Treaty of
Rome.

Comment. Consider the dual effect of this law. It not
only barred entry to multinational retailers from outside
of laly, but also to the large volume of impornted prod-
ucis they would be likely to sell.

It was soon evident that supermarkets and mass
retailers would change the face of ltaly. Since this deci-
sion, the number of supermarkets in ltaly has almost
doubled, and traditional family-owned businesses, with
all the character, richness, and history they represent,
has sadly declined. But even a country like ltaby, where
for generations shoppers made daily stope at the meat,

COMtinues
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continued

produce, or dairy store, they seemed to enjoy the new
convenience and lower prices.

Case Questions

1. What was the ostensible purpose of the Halian
law? What was its effect?

Country Risk: Exposure to Foreign Courts. Settling
disputes between companies can be much more diffi-
cull in international business than in domestic busi-
ness. Litigating a case in a court in a foreign country
is both costly and time consuming. A firm may need
representation by attorneys in its own country and in
the country of litigation. Frequent court appearances
could require great travel expense. International cases
also invelve complex procedural problems: Which
country’s courts should hear the case? Which coun-
try’s laws should apply? How does a court compel the
testimony of witnesses or the production of business
records not found in that country? Should the case be
submitted to arbitration—perhaps in some “neutral”
country? When a firm is negoliating an agreement
with a foreign party, such as a contract to sell goods
or to franchise a business, both parties will usually
want to reach an agreement on these issues, and so the
advice of an attorney at this stage in a transaction is
extremely important.

Obtainin g P rofessional Assistance

International managers must often rely on professional
advice from attorneys, bankers, freight forwarders and
customs brokers, insurance carriers and agents, govern-
ment trade specialists, and others.

Attorneys who practice in intérnational busi-
ness can be either in private practice or employed
as in-house counsel to larger or multinational firms.
Their work might include export law, customs and
tariff law, immigration and nationality law, the
Iit:nsing of intellectual property, loreign investment
contracts, international antitrust law, admiralty or
maritime law, drafting and negotiating international
contracts, and other legal issues. Privale practice
attorneys who specialize in these areas are usually
located in larger cities and have associations with
other lawyers in foreign countries. Attorneys who are
employees of multinational corporations regularly

2. Do you think this law creates a climate ripe for
comuption?

3. Why was the law not found to be discriminatony?

4. Assume that 8 municipality in a foreign country
passes a law limiting the size of retail stores in
the city. How might this affect U5, firms wanting
to open stores there?

advise management, develop internal corporate pol-
icies, work on external government relations at home
and abroad, take responsibility for international tax
matters, supervise litigation abroad, and coordinate
the work of foreign counsel.

Freight forwarders and customs brokers act as the
agent lor the exporter or importer in arranging trans-
portation and insurance for goods, preparing import or
export documents, and moving goods through customs.
A power of attorney is required when acting as customs
broker for the importer. Many forwarding and broker-
age companics operate with offices in several major
port cities. Customs brokerage firms in the United
States are licensed and bonded under the rules of the
Federal Maritime Commission and the US. Bureau of
Customs and Border Protection.

The international divisions of major banks not enly
provide important financing but also offer a range of
specialized international banking and foreign exchange
services necessary to international firms. Many interna-
tional bankers possess a great wealth of expertise and
foreign contacts and can play an advisory role in inter-
national business.

CONCLUSION

One primary objective of this chapter was to set the
stage for the remainder of the book by surveying the
legal environment of international business. Another
broader objective is to illustrate how international busi-
ness differs from domestic business, especially in devel-
oping countries, and how those differences affect the
risks of an international business transaction. As your
education progresses, you should see how the study of
international business law can help you plan strategies
and enter transactions with a greater awareness of these
risks and if necessary how to communicate with your
attorney on these issues.

Page |24 |
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1. The three forms of international business, or meth-
ods of entering a foreign market, are trade, the
licensing of intellectual property, and foreign direct
investment.

2. Trade consists of importing and exporting, includ-
ing trade in goods and services.

3. Successful exporters make a long-term commitment
to their foreign markets and customers and under-
take an export plan. Success also requires bullding
interpersonal relationships with foreign business
associates and fostering an attitude of trust.

4. Cross-border trade in services includes business
services such as passenger fares, shipping, package
delivery, banking, insurance, securities brokerage,
accounting, management and engineering consult-
ing, and other professional services.

5. Importing should not be viewed as an isolated, one-
time transaction. Most successful importers have a
“global sourcing” strategy.

6. Intellectual property rights can be transferred
through a licensing agreement in return for a roy-
alty or other compensation arrangement. IPRs can
be rendered worthless if they are not protected and
infringement occurs.

7. Foreign direct investment refers to the long-term
ownership and operation or active control of an
ongoing business in a foreign “host” country with
the expectation of producing a profit.

10

11
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. Multinational corporations are [irms with signif-

icant foreign direct investment assets. They are
increasingly “globalized,” meaning that they have
the ability 1o derive and transfer capital resources
worldwide and to operate facilities of production
and penetrate markets in more than one country,
usually on a global scale.

. While the developing countries attract hundreds

of billions of dollars in investments each year, the
economic and political climate in many developing
countries still presents many obstacles to trade and
investment.

International business differs from domestic busi-
ness because of distance, currency, language, cul-
ture, national controls over trade and investment,
country risk, and differences in national laws and
legal systems.

In international business, there is no substitute for
knowing your suppliers, customers, and partners,
visiting their facilities, and building relationships
based on trust.

. An important lesson of this chapter is that the

management of international business is the
management of risk. By understanding the legal
environment of international business we are
better pn:p-urtd to evaluate, manage, and reduce
these risks.

o T e Py o i iy = = e T = = P P TR m = EEATY T mT . e - e e

trade 3 export plan 6 affiliates 11

exporting 3 intellectual property (IP) & joint venture 11

importing 3 intellectual property rights (IPRs) 6 local participation 11

trade in services 3 license 7 multinational or transnational
direct exporting 3 licensing agreements 7 corporation 11

foreign sales representatives 3 infringement 8 newly industrialized countries 15
foreign distributors 3 transfer of technology 9 emerging market economy 15
international trading company 3 franchising 9 countries in transition 15
indirect exporting 3 foreign direct investment (FDI) 10 least developed countries (LDCs) 15
export lrading companies 4 home country 10 payment or credit fdsk 15

Export Trade Certificate of Review  host countries 10 supplier risk 16

certificate of origin 4 foreign branch 11 property or marine risk 16
exporl managemenl companies 5 foreign subsidiary 11 export controls 18
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Q
sanctions 18 currency controls 20 confiscation 22
tariff 19 repatriating profits 20 freight forwarders 24
@ nontariff barriers 19 political risk 20 customs brokers 24
quota 19 nationalization 21
exchange rate risk 19 expropriation 22
[

I. Two cases in this chapter, Transatlantic Financing and

Bernina Distributors, involved very different facts but
similar issues of law. What legal issues do they have in
common? In each case there is some unexpected “super-
vening event” that interfered with one party's ability to
perform and with their expectations in the contract. In
either case, did the nonperforming party have a legally
recognized “excuse for nonperformance™ Why or why
not? While you might have to wait until a later chapter
for a full answer, how do you think parties to a contract
might deal with these uncertainties in advance?

. How does international business differ from domestic

business? Explain how those differences affect the risk
of doing business internationally. What factors influence
that risk?

. International business managers try to build trust with their

foreign counterparts, whether it is a customer, supplier, or
partner. How would you snggest they do this? Why is trust
important to the long-term relationship, and what might it
mean to managing the risks of international business?

. Pro Golf, a US. company, manufactured and sold golf

equipment under the brand name “First Flight,” which
had been registered in the United States and certain other
foreign countries. Pro Golf negotiated with Wynn to act
as its foreign sales representative in Japan. Wynn incor-
porated First Flight Associates, Inc. (FFA) under Japanese
law for the purposes of selling Pro Golf's products there.
The parties then entered into an informal trademark
agreement, evidenced only by a letter from Pro Golf's
president to FFA, permitting FFA to use Pro Golf's “First
Flight" trademark on “soft goods” such as golf bags and
dothing, in return for a royalty. There were no restric-
tions on sublicensing. FFA attempted to sublicense the
trademark to another Japanese company, Teito, for a roy-
alty much larger than that paid to Pro Golf. When Pro
Golf objected, the company learned that its attempt to
register the trademark in Japan had not been completely
successful, but that third parties had obtained the right o
use the “First Flight™ trademark in Japan in marketing soft
goods. Pro Golf terminated the agency agreement with
Wynn and FFA, and FFA brought this action for breach of
contract. What is the result? Do you agree with Pro Golf's
strategy for entering the Japanese market? What advice
would you have given Pro Golf on entering the Japanese

market? First Flight Associates v. Professional Golff Co., Inc.
527 F2d 931 (6th Cir. 1975).

. Plaintiff, a Swiss corporation, entered into contracts to

purchase chicken from BNS. International Sales Corpora-
tion. Defendant was a New York corporation. The English
language contracts called for the delivery of “chicken”™ of
various weights. When the birds were shipped to Switzer-
land. the 2 Ib. sizes were not young broiling chickens as the
plaintiff had expectad, but mature stewing chickens or fowl
The plaintiff protested, claiming that in German the term
chicken referred to young broiling chickens. The question
for the court was: What kind of chicken did the plaintiff
order? Was it “broiling chicken,” as the plaintiff argued, or
any chickens weighing 2 Ibs, as the defendant argued? Fri-
galiment Importing Co., Ltd v. BN.5. International Sales
Corp., 190 E Supp. 116 {S.0.N.Y. 1960). What could the par-

ties have done to avoid this misunderstanding?

- Spccessful international managers agree that success in

entering a foreign market comes from planning and com-
mitment. What does this mean? What kind of commit-
ment do you think they are referring to? It is also often
said that exporting is not an “elixir” for a company that
is failing in its home market and is looking for new sales
elsewhere. Evaluate this statement. Do you think it is true?

- What industries in your state are the leading exporters?

Who are the leading export firms? What do you think is
the impact of exports on your state’s economy? Where
would you go for information? What role does your state
government play in promaoting exports?

- US. firms have been successful in foreign franchising,

particularly in fast-food and other retail businesses and
service companies. How do you account for this success?
Where do you think the best opportunities and hottest
markets are for foreign franchising?

. There are many ULS. government programs to aid Amer-

ican firms in boosting exports. The International Trade
Administration and its U.S. Commercial Service, as well
as the Small Business Administration administer several
of these programs. Undertake an Internet search of gov-
ernment resources for small and medium-sized exporters.
What services dees the US. Commercial Service offer?
What trade statistics are available? Country information?
Foreign market information? Export counseling? Match-
making and trade contact programs?
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Your company, Quiet-Maid, manofactures home washers and
dryers in the United States that use a patented technology
to make them run virtually silent. Having been successful in
the United States, Qruite-Maid's CEQ wants your opinion on

exporting to the European market.

1. What are the advantages of Quite-Maid exporting appli-
ances to Enrope from the United States?

2. What problems do you foresee with exporting large appli-
ances there? What barriers and or problems do you think
the company might face?

3. What factors might influence success in Europe?

The CEQ now decides that the best course of action is to
enter the European market by forming a joint venture with a
Spanish manufacturer of home appliances. Quiet-Maid would
contribute its quiet technology and financial and technical
assistance in retorn for a 40 percent share. The Spanish com-
pany would oversee manufacturing, sales, and service and
receive a 60 percent share.

1. Why did Cruiet-Maid choose a joint venture as its vehicle
to enter Europe? In addition to manufacturing, sales, and

All of us understand that the law is a floor for judging our
behavior, an absolute minimum standard of conduct that
one must follow. Anyone doing business in a foreign coun-
try understands that he or she must abide by the laws of the
haost country. But what about the unwritten or informal rules
of doing business there—rules based on culture, religious
codes, and societal constraints? Sometimes these laws can be
very different from those in one’s home country or in other
countries in which one is working. Pollution may be a crime
in one country and tolerated in another; bribery may be a
crime in one country and customary in another. What is an
accepted practice for emploving children in industry in one
country may be abhorrent in another, and so on. How does
the multinational manager reconcile differences like these?
What is the appropriate standard of ethical conduct for a
multinational manager—that of his or her home country, the
host country, or of some internal personal value system? How
will the laws, pnwritten rules, and cultural valoes of the host
country influence the manager? How does one balance his
or her social responsibility regarding the health, safety, and
well-being of the people of the host country with the compa-
ny's overall objective of maximizing shareholder profit? What
can a multinational corporation do to aid its managers in the

|
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service, what else might the local Spanish firm do for the
joint venture?

2. What reasons do you think Cruiet-Maid had for not start-
ing a new subsidiary in Europe on its own?

During negotiations, Quict-Maids management went to
Spain to review its prospective partner’s finances. During their
visit, they were asked “which set of books and numbers” they
wanted to review—the real financial records of the Spanish
company or those used to report to Spanish tax authorities.
Quiet-Maid became uneasy about their potential exposure as
a minority partner in a foreign investment with this company,
and decided to withdraw:

1. What did Quiet-Maid discover on its trip to Spain?

2. What are the risks of making an investment in this foreign
joint venture?

3. If Quiet-Maid decides that there is no other possible joint
venture partner available in Europe, and if it does not have
the resources to start a new subsidiary, what is its alterna-
tive? What other significant assets does Quiet-Maid have
that it could leverage to still do business with the Spanish
firm? Explain.

development of a personal value system that is in keeping with
the legal and cultural values of their host countries? Consider
some of the legal and ethical issues in the following problems.

1. You have been negotiating with a representative of a gov-
ernment in Africa to sell products for a new state build-
ing project in his country. The negotiations are finalized
during your trip to his offices in Africa. After easily nego-
tiating a fixed price and delivery, he “suggests” that you
prepare a price quotation on a “pro forma invoice™—at
double the negotiated price. His government will pay
the full amount shown on the invoice through a foreign
bank, and your firm will pay him the difference as a "com-
mission” in U5, dollars deposited to his personal bank
account in New York. He convincingly argues that this
practice is customary in his country. The temptation for
vou is great; the deal would be a profitable one. Should
you make the payment? Does it matter that it is custom-
ary in his country? Do you think it is lawful under Amer-
ican law? Dwoes it matter that this is taking place in Africa,
far from the United States? Is there a “victim™ in this case?

2. Your company intends to locate a plant in Mexico
to manofacture tires for sale in both Mexico and the
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United States. If the plant were in the United States, the
laws would require expensive safeguards to protect the
health and safety of US. workers, as well as the added
cost of minimum wage rules, Social Security contribu-
tions, health insurance, retirement benefits, and other
employee benefits. Assume that Mexican law is not so
strict, that wages and operating costs are less, and that
benefit programs are either nonexistent or far less costly.
To what extent should you conform to the legal stan-
dards applicable in the United States? Should you com-
ply with American labor rules and environmental rules,
even thoogh they are not enforceable in Mexico? After
all, shonld not all workers be safe from harm? Does not
polluted air in Mexico travel to the United States? Do you
think that any firm operating in a host country should
carry with it the ethical codes of its home conntry? What
about competition from firms in Japan or Germany that
are operating their plants in Mexico? If they don’t com-
ply with American labor and environmental standards in
Mexico, how will you compete with them? How does the
international manager justify decisions in cross-cultural
situations?

- You are an international manager for a U.S. apparel

designer that sells to major US. department stores and
retailers. Several years ago, your firm decided to have

clothing sewn in India and Pakistan, which resulted in
tremendous cost savings over having the work done in
the United States. In making the decision, the firm con-
sidered its impact on U.5. families who depend on the
income from these jobs. It opted for the cost savings, see-
ing its responsibility to produce a profit for sharcholders
as more important than its responsibility to provide jobs
in the United States. Mow, however, it finds that its con-
tractor in India is overworking and abusing child labor
in violation of internationally accepted standards for the
treatment of children in the workplace. The Indian gov-
ernment shows little interest in policing its own labor
practices. The sad story of the Indian children runs on
national television and appears in the national press.
What course of action should you take? If you decide 1o
discontinue working with sewing contractors in India,
do you do so to protect Indian children, because of the
adwerse publicity in the United States, or for both reasons?
What do you expect the reaction would be from share-
haolders? From consumers?

. 'While your answer to this question may have to wait until

the next chapter, do you think that a written corporate
code would aid a manager in resolving these conflicts and
in making difficult choices? How would a corporation
draft such a code, and what sources would it draw on?
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International Law and the World’s

Legal Systems

INTRODUCTION

This chapter examines the law of treaties, customary
international law, principles of international jurisdic-
tion, and the role of international organizations in fos-
lering international laws and ideals. We will look not
only al the historical development of international law,
but how it addresses a range of current issues, partic-
ularly international business, commerce, and transna-
tional crimes. Because much international law stems
from international norms, we will also briefly look at
developing norms for the social responsibility of mul-
tinational corporations. Finally, we will take a compar-
ative look at three of the major legal systems in place
around the world today, including the common law,
civil law, and Islamic legal systems.

INTERNATIONAL LAW

The exact origins of international law, and whether it
dates to antiquity or to the Middle Ages, is debatable.
The ancient Greeks, Chinese, and Romans all recog-
nized some rudimentary concepts of mternational law.
However, the term infernational law is thought to be
derived from the Latin term jus gentim, meaning “the
law of nations” That term was used in reference to that
part of ancient Roman law that governed public and
private relations with foreigners and with the rulers of
foreign lands.

Many legal historians believe that it was the rise
of the European nation-state, first ruled b}' man-
archs and later by sovereign governments, that led
to the development of modern international law. In
the sixteenth and seventeenth centuries, legal schol-
ars from Spain, Italy, and Holland developed the first
modern European concepls of international law. In
1625, Hugo Grotius, a diplomat and lawyer for the

Dutch East India Company, wrote On the Law of War
and Peace, which brought together various schools of
thought on the nature of law and international obliga-
tions. It was a time of colonialism, trade, and the rise
of nations. Grotius wrote that the law of nations was
not just divinely given, as was commonly believed in
his day, but also that law arose by common agreement,
by consensus, and by the accepted practice of nations.
He premised these ideas on the idea of national
sovereignty and on the recognition that all states are
equal. To this day, it is accepted that international law
arises not from the work of some supranational legisla-
ture, but because nations have agreed to follow custom-
ary and accepted rules or norms and to comply with
treaties and conventions on which they agree.

Definition and Characteristics
of International Law

International law is the body of rules applicable to the
conduct of nations in their relationships with other
nations, and with individuals and other private parties,
rules for settling disputes between nations, as well as
rules for intergovernmental organizations. It can also
include crimes and criminal procedures applicable to
genocide, war crimes, and offenses against humanity
committed by individuals in an official capacity.
International law has several characteristics that dis-
tinguish it from a country’s national or domestic law.
First, instead of being dictated by a legislative body,
international law consists of rules that countries agree
to follow. It is lawmaking by choice and by consent.
Indeed, international law exists because nations agree
that it is in their best interests to cooperate and to con-
form to commonly accepted norms. Second, despite
some commonly misunderstood beliefs about the
United Nations and other international bodies, there is
no global authority for enforcing international law. It
is true that international courts and tribunals do issue
judgments against nations. However, nations must
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agree o be a party to these cases. The judgments are
“binding” only according the authority of the court or
tribunal under international law, and “hard" enforce-
ment mechanisms of the kind used in national law do
not really exist. There are courts, but no international
sheriffs or marshals. Enforcement of international law
relies on remedies that countries have agreed to in
advance, or on economic or political sanctions. Inter-
national law relies greatly on “soft” enforcement mech-
anisms such as the force of public opinion, diplomacy,
or the withholding of foreign aid or other assistance.
Of course, the ultimate sanction against a country for
violaling international law is war, or at least the threat
of it. But the use of force is also limited by interna-
tional law. Later we will see that domestic and interna-
Honal courts do add to the enforcement capabilities of
international law.

Public and Private International Law. There are
many ways ol classifying types of international law.
Two broad categories are public international law
and private inlernational law. Public international
law refers to those rules that apply to the conduct of
nations in their relationships with each other and with
individuals as citizens or residents. For example, this
might include rules for resolving territorial or bound-
ary disputes, for conducting diplomacy or war, and for
determining nationality, and also for how nations treat
foreign citizens. It also includes the rules governing the
status and operation of intergovernmental organiza-
tions, such as the United Nations or the International
Court of Justice (IC]).

Private international law refers to those rules
that govern the rights and responsibilities of individ-
uals, corporations, or other private parties in their
cross-border or international activities, as well as
procedural rules for how courts resolve private interna-
Honal disputes. For example, private international law
might include family law and rules for intérnational
adoptions, wills and decedents’ estates who own prop-
erty in more than one nation, and rules for international
business transactions, such as sales contracts, interna-
tonal shipping, or the liability of commercial airlines o
injured passengers,

Sowurces of International Law. The most frequently
cited authority for the sources of international law is
the Statute of the International Court of Justice, the judi-
cial arm of the United Nations. It sets out both primary
and secondary sources of international law. According

to Article 38, the primary sources of international
law are (1) international treaties and conventions, (2)
international custom, as evidence of a general prac-
Hee accepted as law, and (3) the general principles of
law recognized by civilized nations. Secondary sources
provide evidence of what international law might be or
how it should be interpreted. These include the deci-
stons of international courts and tribunals, and to a
lesser extent, the scholarly writings of respected jurists
and legal scholars. For example, in the United States,
the Restaternent of Foreign Relations Law, published by
the American Law Institute, is considered a secondary
source of customary law. Resolutions of the UN Gen-
eral Assembly are also a nonbinding secondary source.
Like scholarly writings, UN resolutions are of persua-
sive value only.
We begin our study with treaties.

The Law of Treaties

Sovereign governments have been entering into mili-
tary and trade alliances with one another for thousands
of years. While treaties have always played an important
role in internattonal life, today they have taken on a new
meaning. As the world becomes “smaller” and more inter-
dependent, new issues take on global proportions requir-
ing global solutions. Scientific and technological advances
are proceeding more rapidly than ever before. Air and
water pollution know no national boundaries. Hlegal drug
trafficking, terrorism, computer crime, and other crimes
have taken on transnational dimensions. The problems
we all face have one thing in common: Resolving each of
them requires cooperation and agreement. Treaties are
the most important form of international agreement and
a primary source of international law.

A Lreaty is a legally binding agreement between
two or more nations that is recognized and given effect
under international law. A treaty between two coun-
tries is said Lo be bilateral, and a treaty between three
or more countries is multilateral. One of the most
important principles of treaty law is pacta suni servanda
{“the pact must be respected”). meaning that treaties
are binding on the parties by consent and must be per-
formed by them in good faith.

A convention is a legally binding multilateral treaty
on matters of common concern, usually negotiated on a
regional or global basis and open to adoption by many
nations. Many conventions are negotiated under the
auspices of the United Nations, the European Union, or
the Council of Europe.
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Other Treaty Terminology.  An agreement that modi-
fies or adds to a treaty or convention, or that deals with
matters less significant than those dealt within treaties,
15 known as a protocel. It usually addresses matters that
are ancillary to a main treaty or convention. Nations
adopt a treaty or convention when it is completed in
its final form and is ready for nations to ratify. Nations
that express their willingness to join a treaty are called
signatories. Ratification is the formal agreement of a
signatory nation to be bound by the treaty, usually by
its own legizlative approval. Countries that have ratified
become contracting parties. A treaty becomes effec-
tive on the date set out in the treaty for it to “enter into
force,” which is usually after some minimum number of
nations become parties. A reservation is an exception
Lo a treaty set oul by a signatory country at the time of
ratification. Abrogation is an act of a national legisla-
ture that renders a treaty null and void in that nation.

A word of caution when referring to treaties by
name: Many people abbreviate the names of treaties by
referring to the name of the city in which the treaties
were completed. Examples of common names are “the
Vienna Convention,” and “the Montreal Convention”
Many treaties discussed in this book were completed in
Madrid, Vienna, Geneva, Budapest, Kyoto, Montreal,
Paris, Warsaw, and other cities. Some cities have been
the site of many treaties. For example, a reference to the
“the Vienna Convention” can either mean the Vienna
Convention on Diplomatic Relations or the Vienna Con-
vention on Protection of the Ozone Layer—a big differ-
ence. Be careful when abbreviating treaty names.

The Legal Status and Domestic Law Effect of
Treaties. To understand the legal effect of a treaty
in a country that is a parly o it, we must ask whether
that treaty is self-executing or nonself-executing. A
self-executing treaty (known in Europe as a treaty
with “direct effect”) is one that automatically creates
rights that are enforceable in the courts of that coun-
try, without any [urther legislative action. The treaty is
immediately binding on courts, government agencies,
and individuals. An example of a self-executing treaty
enforceable by courts in the United States is the Mon-
treal Convention for the Unification of Certain Rules for
International Carriage by Air that sets out the rights of
airlines and airline passengers for personal injuries or
damage to baggage or cargo on international flights.

A nonself-executing treaty, or one without direct
effect, is one that requires some additional legislative
act before it becomes enforceable in national courts.

Chapter 2: International Law and the Worlds Legal Systems 31

In some countries, most notably the United Kingdom,
Canada, and Australia, few if any treaties have direct
effect. Treaties there require parliamentary action
before they are enforceable by private parties. In a few
other countries, such as the Netherlands and France,
Lreaties are given greater legal effect. The status of
treaties may be found in the written constitution of a
country (if that country is one with a written constitu-
tion), in a legislative act, or by judicial interpretation.
The legal status of treaties in the United States has been
the subject of many federal appellate court decisions.
Whether a treaty is self-executing or not depends on the
wording and history of the treaty itself and the intent of
Congress.

In Medellin v. Texas, 552 US. 491 (2008), the US.
Supreme Courl held that judgments of the International
Court of Justice (IC]) were not enforceable by ULS.
courts because the UN Charter, which created the IC],
was nonself-executing. The case involved Jose Medellin,
an 18-year-old Mexican national who had been arrested
in the United States for murder. While in prison the
International Court of Justice, sitting in The Hague,
Netherlands, 1ssued a judgment that Medellin (and 50
other Mexicans in ULS. prisons) had been deprived of
rights under international law because Medellin had
never been told that he had the right to notify the Mexi-
can embassy of his arrest. The Court stated,

Articte S4[1) [of tha LN Chartar] providas that “[efach Member
of the United Mations undertakes o comply with the decigion
of the [ICJ] in any case to which it is a party.” The Executive
Branch contends that the phrase "undertakes to comply”™ is not
"an acknowledgemant that an IC) decision will have immie-
diate legal effect in the courts of U.N. members,” but rather
“a commitment on the part of UN. Members to take fulure
action through their political branches to comply with an ICJ
decision.”

We agree with this construction of Article 394, The Article is
not a directive 1o domestic courts. It does not provide that tha
United States "shall” or "must” comply with an ICJ decision, nor
indicate that the Senate that ratified the N Charter mtended
to vast ICJ decisions with enmediate legal effect in domastic
courts. . - . Inothar words, the UN. Charter raads lie "a compact
between independent nations™ that “depends for the enforce-
mant of its provisions on the interest and the honor of the gov-
ernments which are parties o it.”

Treaties of Friendship, Commerce, and Navigation
(FCN). FCN treaties are bilateral agreements that
provide a broad range of protection to foreign nationals

dui.ng business in a host country. Most countries are

o to next Page




2
H

Library B

| 120% |

g @ 0

32 Part I: The Legal Environment of International Business

party to many FCN treaties. In the United States, FCN
treaties are self-executing. Although each treaty is dif-
ferent, they typically state that each country will allow
the establishment of foreign branches or subsidiaries,
the movement of capital and technology, the right of
travel, and the right to own real estate. FCN treaties also
assure the payment of just compensation for property

taken by government action and the nondiscriminatory
treatment of personnel.

The following case, Ventress v Japan Afrfines, involves
an FCN treaty between the United States and Japan in a
case for wronglul termination of employment. It illustrates
the rdationship between treaties and legislation, and that
treaty interpretation is a matter for domestic courts,

Ventress v. Japan Airlines

=

T T T TR e I R T T oy T
: R - i i e

BACKGROUND AND FACTS

Japan Airlines {JAL) is a Japanese air carrier based
in Tokyo, with offices in California and Hawaii. The
plaintiffs were employed by a Hawaiian company that
caontracted to perform services for JAL flights. Thay
alleged that JAL had reqguired & seriously ill pilot to
fly, in viclation of aviation laws. After expressing their
concerns to a JAL official and to aviation regulators,
they claimed they experienced harassment from
superiors, including required psychiatric evaluations,
unsatisfactory eveluations, and termination. Thay
sued in federal court seeking recovery for violation
of California’s whistle-blower protection statute and
wirongful termination. The court dismissed the claims
on the basis that the state statute had been preampted
by the 1953 Treaty of Friendship, Commerce, and Nawv-
igetion (FCN} between the United States and Japan.
The plaintifis appealed.

GOODWIN, CIRCUIT JUDGE

E A treaty preempts inconsistent state law. United
States v. Pink, 315 LLS. 203 (1342). |other citations omit-
ted] Federal law must also be strictly construed to avoid
conflict with treaty obligations. The district court pre-
mised its judgment on article V1) of the Japan FCN
Treaty, which provides:

Mationaks and companies of elther Party shall be par-
mitted Lo engage, within the territories of the other
Party, accountants and other technleal experts, exee-
utive personnel, attormeys, sgents and other special-
izte of thedr cholce . - . [emphasis sdded by cout].

* ® ® "The purpose of the Treaties was not to give
foreign corporations greater rights than domastic com-
panies, but instead to assure them the right to conduct
business on an eqgual basis withowt suffering discrimi-
nation based on their alienage” Sumitomo Shoji Am.,
Inc. v. Avagliano, 467 U.S. 176 [1882) ("Sumitomo 117).
“The Treaties accomplished their purpose by grant-
ing foreign corporations "national treatmeant’ in most
respects.” Id. at 188. Mational treatment entitles a for-
gign national to *carry on his chosen business under
conditions of non-discrimination, and to enjoy the same

legal opportunity to succeed and prosper on his merits
g8 i allowed citizens of the country” MacNamara v
Korean Air Lines, 863 E2d 1135, 1143 (3d Cir. 1988). * = *

Given the purposes and history of the FCN trea-
ties, our sister circuits have consistently held that
foreign employers do not enjoy immunity from
domestic employment laws that do not interfere with
the employers’ ability to hire thaeir fellow citizens. In
MachNamars, the Third Circuit considered a provision
in the Korea FCN treaty that is identical in language
to article VIII[1). The [U.5.] plaintiff, having been ter-
minated by his Korean employer and replaced by
&8 Korean citizen, sought recowery for race, national
origin and age discrimination. The emplayer argued
that it enjoyed treaty conferred immunity from fed-
eral anti-dizcrimination statutes. The court disagread.
The court explained that the tresty's negotiating
history "[w]as barren of any suggestion that Article
WII{1) was intended to achieve anything other than
the right to utilize one's own citizens in the capaci-
ties specified™ * * * Although the Korean employer
had a treaty right to discriminate in favor of Korean
citizens, the treaty afforded no immunity from liabil-
ity for race, age and national origin discrimination.
[emphasis addad]

We hold that the district court erred by constru-
ing article VIl[1) to confer on Japanese employears
blanket immunity from state employment law. * ® *
California’s whistle-blower protection laws meraly
prevent JAL from retaliating against employees for
reporting and resisting the employer's domestic law
violations; the laws in no way conflict with JALs lim-
ited treaty right to discriminate in fawvor of Japaness
citizens. In the absence of conflict, there can be no
preamption.

Decision. Judgment reversed for plaintiffs. Although
the FCN treaty does allow Japanese companies in the
United States to give preference to hiring Japaness
citizens as executives, professional staff, and technical
experts "of their choice”” it does not give them blanket
immunity from state and federal employment laws.

continues
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Case Questions
1. What was the purpose of Aricle VII{1) of the FCN
treaty? In what way would this give JAL, or other
foreign corporations, greater control of their LLS.
operations?

2. What was the basis of the court’s ruling? Does
the California whistle-blower protection statute

The Vienna Convention on the Law of Treaties. The
interpretation of treaties is governed by customary
international law rules. The Vienna Convention on
the Law qil"'ﬁmﬂ:'es, which became effective in 1980 in
about half of the countries of the world, codified many
of the customary rules. It covers such issues as when
treaties enter into force, how they are interpreted or
amended, and the rights and duties of contracting par-
ties. Although the treaty has not been ratified by the
United States, many U.S. courls apply its provisions as

customary law.
Customary International Law

Custom has always been al the root of legal develop-
ment, and that includes international law. Castomary
international law is a body of commonly accepted rules
of conduct, or international norms, that have arisen
out of consistent and long-standing practice, and that
nations have followed out of a sense of binding obliga-
tion. Historically, examples of customary international
law include rules for prosecuting the crimes of sla\rcr}'.
piracy, or genocide, rules for diplomatic immunity and
the protection of ambassadors, rules for the inviolability

“interfere with the employer's ability to hire their
fellow citizens™?

3. In citing Machamara v. Korean Airlines, the Court
refers to the difference between “citizenship”
and “national onigin.” What is the difference, and
why was that important here?

of embassies, rules that protect civilians during war, or
rules governing the seizure of private vessels during
wartime. The legal effect of customary international law
i5 different from country to country. Even within the
common law countries of the United Kingdom, Canada,
and Australia, there are differences. Some judges in the
United Kingdom have held that customary norms are
automatically a part of the commeon law. Other judges
rely on customary norms for their persuasive value. On
the other hand, in a landmark 1999 Australian case, the
court held that crimes under customary law, like trea-
lies, are not part of Australian domestic criminal law
unless specifically enacted in legislation.

In recent years there has been increasing debate over
whether customary international law is part of American
law, and if so, which customs and norms are part of it and
which are not. In the United States, however, it is gener-
ally accepted that customary international law is a part of
American law to be applied by courts where there is no
contradictory statute or treaty and where there is no other
way Lo resolve the case other than by applying custom-
ary norms. The following well-known decision of the US.
Supreme Court, The Pagueite Habana, reflects this view.

BACKGROUND AND FACTS

During the Spanish-American War, the United States
Mawy seized two commercial fishing ships sailing from
Havana.The unarmed ships were cwned by a Spanizh
citizen living in Cuba and sailed under Spanish flags.
Thea owners ware unaware of the hostilities betweaen
the United States and Spain and of the ULS. blockade of
Cuba. The fishing ships were sold by the Mawvy in Flarida
as “prizes of war” Their eriginal owner sued for dam-
ages in LL5. District Court. The court upheld the seizura
and the owner appealed.

JUSTICE GRAY

By an ancient usage among civilized nations, begin-
ning centuries ago, and gradually ripening into a rule of
international law, coast fishing wessels, pursuing their
wocation of catching and bringing in fresh fish, have
been recognized s exempt, with their cargoes and
creass, from capture as prize of war * * *

Thea doctrine which exempts coast fishermen, with
their vessels and cargoes, from capture as prize of war,
has been familiar to the United States from the time of
the War of Independence * * *

carnfinues
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continued

International law is part of our law, and must be
ascertgined and administered by the couns of justice of
appropriate jurisdiction as often as guestions of right
depending upon it are duly presented for their deter
mination. For this purpose, where there is no treaty
and no controlling executive or legislative act or judi-
cial decision, resort must be had to the customs and
usages of civilized nations, and, as evidence of these,
to the works of jurists and commentators whao by years
of labor, research, and experience have made them-
selves peculiarly well acguainted with the subjects of
which they treat. Such works are resorted to by judicial
tribunals, not for the spaculations of their authors con-
cerming what the law ought to be, but for trustworthy
evidence of what the lew really is * * #

This review of the precedents and authorities of
the subject appears to us ebundantly to demonstrate
that at the present day, by the general consent of the
civilized nations of the world, and independently of amy
axpress treaty or other public act, it is an established
rule of international law, founded on consideration of
humanity to a2 poor and industrious order of men, and

Limits on International Customary Law: The U.S.
Alien Tort Statute. The US. Alien Tort Statute (ATS)
was enacted in 1789. It gave the US. federal courts juris-
diction over civil actions for damages brought by non-
US. citizens for torts committed against them by other
noncitizens outside of the United States in violation of
the norms of customary international law. For almost
204} years the statiute was seldom used. However, in the
1980s, a number of cases were brought under the stat-
ute to recover damages from US. companies accused
of cooperating with foreign governments in abusing

of the mutual convenience of belligerent states, that
coast fishing wessels, with their implements and sup-
plies, cargoes and crews, unarmed and honestly pur-
suing their peaceful calling of catching and bringing in
fresh fish, are exempt from capture as prize of war ® * *
This rule of internaticnal law is one which prize
courts administering the law of nations are bound
to take judicial notice of, and to give effect to, in the
absence of any treaty or other public act of their own
government in relation to the matter ® * #

Decision. The Supreme Court reversed and said that
under an established rule of intermaticnal lew paaceful
fishing wvessels are axempt from capture as prizes of
wrar. The Court acknowledged that it wes bound to take
judicial notice of international law.

Case Questions

L. Underwhat conditions is customary international
law a part of LS. domestic law?

2. Which international norm or custom applies to
thia dispute?

human rights. Many executives of U.S. multinational
corporations were concerned that they could be sued
in the United States by noncitizens who were accusing
them of supporting, or participating in, human rights
violations such as unfair or abusive labor practices,
environmental damage, or worse {such as aiding and
abetting foreign government-sponsored torture and
kﬂ!mﬁi] In the fﬂ"uwiﬂg case, Sosa v Alvarez-Machain,
the court discussed the limitations on the incorporation
of customary international law into US. law through
the ATS.

Sosa v. Alvarez-Machain

BACKGROUND AND FACTS

Alvarez, 8 Mexican physician, was wanted by the U.5.
Drug Enforcement Agency for the torture and murder
of one of its agems in Mexico in 1985. When Mexico
would not extradite Alvarez, the agency employed
Sosa to kidnap Alvarez from his home and fly him by
private plana toTexas, where he was arrested by fed-
eral officers. Alvarez was tried and acquitted in a U5,
court. After the acquittal, Alvarez browght this civil suit
in U5, Diatrict Court against Sosa for damages under

the LS. Alien Tort Statute (ATS). The ATS reads: " The
district courtz shall have original jurisdiction of amy
civil action by an aliean for & tort only, commitied in
violation of the law of nations or 2 treaty of the United
States” 28 US.C. §1360. Alvarez sued on the theory
that the abduction and arrest were & tort committed in
violation of customary international law. Alvarez won
a judgment against Sosa in District Court, and it was
upheld by the US. Court of Appeals. Sosa appealsed to
the LS. Supreme Couwrt.

COontinues
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Alvarez says that the ATS was intended . . . a2 author
ity for the creation of & new cause of action for torts in
violation of intermational law. We think that reading iz
implausible. As enacted in 1789, the ATS . . . bespoke
a grant of jurisdiction, not power to mold substantive
IEHI'. L

“When the United States declared their indepen-
dence, they were bound to receive the law of nations,
in its modern state of purity and refinemeant” Ware v
Hyiton, 3 Dall. 193 (1796). [William Blackstone, in 4 Com-
mentaries on the Laws of England 68 (1769]] . . . men-
tioned three specific offenses against the law of nationz
addresszed by the criminal law of England: violation of
safe conducts, infringement of the rights of ambassa-
dors, and piracy. An essault against an ambassador, for
example, impinged upon the sovereignty of the foreign
nation and if not adeguately redressed could rise to an
issug of war. It was this narrow set of violations of tha
law of nations, sdmitting of a judicial remedy and &t tha
same time threatening serious conseguences in inter
national affairs, that was probably on minds of the men
who drafted the ATS with its reference to tort. * * ®

The second inferance to be drawn from the history
is that Congress intended the ATS to furnish jurisdic-
tion for a relatively modest set of actions alleging vio-
lations of the law of nations . . . As Blackstone had put
it, “offences against this law [of nations] are principally
incident to whole states or nations,” and not individuals
seeking relief in court. 4 Commentanies 68, * * "

[Allthough the ATS is a jurisdictional statute craat-
ing no new causes of action, the reasonable inference
from the historical materials is that the statute was
intended to have practical effect the moment it becamea
law. The jurisdictional grant is best read as having bean
enacted on the understanding that the common law
wiould provide a causa of action for the modest number
of international law wiolations with a potential for per
sonal liability at the time.

We think it is correct, then, to assume that the First
Congress understood that the district courts would rec-
ognize private causes of action for certain torts in vio-
lation of the law of nations, though we have found no
basis to suspect Congress had any examples in mind
beyond those torts comesponding to Blackstione's three
primary offenses: violation of safe conducts, infrimge-
mant of the rights of ambassadors, and piracy.

Accordingly, we think courts should require any
claim based on the present-day lew of nations to rest
on & norm of international character accepted by the
civilized world and defined with a specificity compa-
rable to the features of the eightesnth-century para-
digms we have recognized. This requirement is fatal to
Alvarazs claim. ®* * ® Since manmy attempts by federal
courts to craft remedies for the viclation of new norms

policy consequences, they should be undertaken, if at
all, with great caution. ® * ¥

|Alvarez] attempts to show that prohibition of
arbitrary arrest has attained the status of binding cus-
tomary international law. ®* * ® | is this position that
Alvarez takes now: that his arrest was arbitrary and
as such forbidden by international law not because it
infringed the prerogatives of Mexico, but because no
applicable law authorized it. * * * Alvarez cites little
authority that a rule so broad has the status of a bind-
ing customary norm today. He certainly cites nothing
to justify the federal courts in taking his broad rule as
the predicate for a federal lawsuit, for its implications
would be breasthtaking. His rule would support a cause
of action in federal court for any arrest, anywhere in
the world, unauthorized by the law of the jurisdiction in
which it took place, and would create a cause of action
for any seizure of an alien in violation of the Fourth
Amendment. * ® *

Whatever may be said for the broad principle
Alvarez advances, in the present, imperfect world,
it expresses an aspiration that exceeds amny binding
customary rule having the specificity we reguire. It is
enough o hold that a single illegal detention of less
than a day, followed by the transfer of custody to lawiul
authorities and a prompt arraignment, violates no norm
of customary intarnational law so well defined as to
support the creation of a federal remedy.

Decision. Judgment reversed for Sosa. Alvarez's arrest
did not violate any norm of customary international
law that would permit an action for damages undar
the Alien Tort Statute. Recovery under the ATS should
be limited to well-defined violations of norma of inter-
national law that are accepted by the civilized world,
*principally incident to whole states or nations, and not
individisals seeking relief in court”™ The abduction and
arrast in this case did not meet that standard.

Comment. In Kiobel v. Royal Dutch Petroleum Co.,
133 5.Ct. 1658 (2013}, the Supreme Court held that,
perhaps with the exception of piracy on the high
seas, the First Congress in 1788 did not intend that
the ATS would apply extraterritorially (outside the
United States). In Kiobel, Migerian nationals resid-
ing in the United States sued Dutch, British, and
Migerian oil companies under the ATS for allegediy
giding and abetting the Migerian government in the
torture and execution of Migerian environmental-
ists who were protesting oil exploration in Migeria.
The Court referred to its warning in Sosa that law-
suits under the ATS should not be permitted where
they would cause "unwarranted judicial interference
in the conduct of foreign policy” The Court stated,

corfinues
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continuad

“These concerns . . . are all the more pressing when
the guestion is whether a cause of action under the
ATS reaches conduct within the territory of another
sovereign” 133 5.Ct. at 1664, 1665. The Court stated
that although the ATS could be applied to violations
of safe conduct and assaults on ambassadors within
the United States, it could not be applied outside tha
United States. With regard to whether piracy on the
high seas could be a violation of international cus-
tomary law, the Court noted, "Pirates were fair game
wheraver found, by any nation, because they gener-
ally did not operate within any jurisdiction. We do not
think that the existence of a cause of action against
them is a sufficieant basis for concluding that other
causes of action under the ATS reach conduct that
does occur within the territory of another sovereign;
pirates may well be a category unto themselves” Id.
at 1667

INTERNATIONAL BUSINESS
LAW AND CRIMES

In this book, international business law [(IBL) 15 the
body of law and regulations, derived from national and
international sources, that governs cross-border busi-
ness transactions, the activities of those doing busi-
ness in foreign countries or subject to the jurisdiction
of foreign courts, and the resolution of international
disputes. IBL includes both public and private interna-
tional law, and uw:rlaps with “international economic
law,” a term used by some inlernational lawyers.
Several main subject areas of IBL that we introduced
in Chapter 1 are international trade and transporta-
tion (import and exports), the international aspects of
Iicrnj:i.ng and protecting intellectual property, ﬁ:utign
direct investment, and the operations of lirms in for-
eign host countries.

Sources of International Business Law

IBL today is found in modern treaties, multilateral
conventions, stalutes, the acts of government depart-
ments and agencies, court decsions, and the decisions
of international courts and tribunals. However, many
basic concepts of modern IBL developed over centu-
ries from the law merchant and maritime law—the
accepted customs and practices of ancient and medieval
merchants, traders, bankers, mariners, and ship owners.
The Prac!.icl:s were local at first, but 51:|r:ad ra.pidl],r as

Case Questions

1. What weare the thres specific offenses mentioned
by Blackstone that were recognized as violations
of customary international law at the time the
ATS was enactad?

2. Is the Court willing to expand the ATS beyond
these ariginal three offenses? According to Jus-
tice Souter, what types of tors would give rise to
jurisdiction under the ATS?

3. Do you feel that this decision grants too much or
too little power to the federal courts to hear tort
claims occurring outside the country?

4. What foreign policy implications are involved ina
LS. court hearing 3 case under the ATS?

5. In what way did the Supreme Court'’s subsequeant
decision in Kiobel further limit the application of
customany international law?

people began sharing customs and learning that con-
sistent rules were enhancing commerce. Soon private
merchant courts and maritime courts in port cilies were
adopting these customs. Kings and princes were per-
mitting this seli-governance because it functioned well
to enhance commerce, and that increased lax revenues.
A few centuries later the same customs were influenc-
ing legislative codes in the new nation-states of con-
tinental Europe, and the common law and admiralty
courts in England were relying on them as precedents
in their written judgments. Many of the same rules, in
modern form, are now found in negotiable instruments
law, sales and contract law, maritime and Shipping law,
insurance law, and many other areas.

One important modern code—embodied in an
international convention—is the UN Convention on
Contracts for the International Sale of Goods. We will
cover this is some detail later in the book. The code
was written by legal scholars of commercial law from
around the world, brought together over the course of
many years by the UN Commission on Infernational
Trade Law (UNCITRAL), located in Vienna. The code
covers subjects similar to these in Article 2 of the Uni-
form Commercial Code, the primary body of sales law
in the United States. However, the UN code applies to
international sales between a buyer and seller in coun-
tries that are party to the convention. This includes
most trading nations of the world today.

Another source of IBL are the nonbinding stan-
dards of conduct, or guidelines, published by respected
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international organizations and disseminated world-
wide. Examples are standards for the fair treatment
and protection of workers in a developing country, a
set of voluntary standards for sodally responsible cor-
porations, or recommendations for the protection of
the environment. Although these are not technically
“law”™ and may not be enforceable in courts of law, there
exists a “soft enforcement” mechanism by virtue of
their moral authority and the willingness of companies
to comply in the face of public opinion. In some cases
these norms do find their way into binding legal codes.
Universal norms and standards are therefore considered
a source of IBL. We will discuss a few of these later in
this chapter.

Uniformity in International Business Law. Business
functions best when law is clear and predictable. This
lets people know the legal ramifications of future busi-
ness plans and tells them their rights and obligations
in advance of entering inlo business arrangements.
This is especially true for firms operating in different
countries. Complying with the maze of laws and regu-
lations is difficult enough at home; it might be far too
dangerous to embark on a business venture in a foreign
country, if the laws there are unpredictable, arbitrary,
unfair to foreigners, or just unknown. Despite its many
differences worldwide, IBL has become more uniform
between countries and regions of the world for several
reasons:

1. The forces of free trade, economic integration, and
the globalization of business have accelerated the
need for greater uniformity in the law for interna-
tional business.

2. Nations have had to cooperate in their legal
responses to global issues, common problems, and
technologies. For example, as intellectual property,
ecommerce, and other technologies have grown
in economic importance, IBL has adapted to keep
pace.

3. Intergovernmental organizations such as the United
Nations and the World Trade Organization have
played an important role by producing uniform
codes on many business subjects, from food safety
to contract law.

4. International tribunals for dispute resolution
have caused the greatest change in IBL in the
modern era. They issue wrillen reporis and ren-
der judgments affecting national laws that do not
conform to international treaties or customary
international law.
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5. The roles of private industry organizations and
trade associations have had an important role in
encouraging the growth of uniform IBL. One prom-
inent example is the International Chamber of
Commerce in Paris, which has developed standard
terms for international business contracts, arbitra-
tion, and international bnnlcing. While not “law”
these customs and practices are regularly incorpo-
rated into business and banking contracts, and are
relied on by business people and international law-
yers and applied by courts in legal disputes,

Why International Business Law Retains Its National
Character. Although IBL has become more uniform,
there are important reasons why it remains diverse and
“national” in character:

1. National courts interpret and apply [BL according to
their own legal rules, case precedents, and histories.

2_ Differences in national legal systems reflect differ-
ent legal and regulatory approaches to business law.
Far example, legal systems may be based on the
common law of English tradition, on the civil law
of European, Scandinavian, or Latin American tra-
dition, on state socialist law, on religious law, or on
mix of these.

3. The level of socioeconomic development in a coun-
try influences its legal development. It depends, for
example, if 2 country has an industrialized economy
like the United States, if it is a developing country,
or if it has an agrarian economy.

4. National attitudes toward economics affect attitudes
toward law and regulatiu.rL For l.‘IBI!II.PI-I:. One Coun-
try may have a strong tradition of private enter-
prise and a free market economy. Other countries
may believe in greater government regulation, more
government ownership of industry, and more con-
trol over business. Some countries may pursue free
trade and investment policies, while others may

take a protectionist approach.

Crimes Related to International Business

Another special issue in the field of international law
is that of jurisdiction for crimes. While jurisdiction
is the power of a court to act, criminal jurisdiction is
the power of a court to hear a eriminal case and to act
over a defendant. Today jurisdiction has become an
important international issue because just as business
has become more international, so too has criminality.




2
H

Library . Back

| 120% B

g @ 0

38 Part I: The Legal Environment of International Business

We all understand that nations have jurisdiction over
crimes that occur within their territorial borders—
“territorial jurisdiction” But what if a crime that affects
citizens or their national interests within the country is
committed outside of a country?

Transnalional Organized Crime. Belore we return
to the question of jurisdiction, let’s mention two major
types of international erime. One type is transnational
organized crime. Examples include the illegal drug and
firearms trade, smuggling, human trafficking, prostitu-
ton and sex crimes, cybercrime, counterfeiting, ocean
piracy, money laundering, and similar crimes. This
might be the work of the Russian or Sicilian mafias,
the Japanese yakuza, Colombian drug cartels, Chinese
triad, or one of many gangs that engage in organized
crime at the international level—a serious issue for law
enforcement.

Transnational Business Crime. Another type of
international crime is transnational business crime,
including ¢rimes that eccur incident to or in the
course of legitimate business, and that either take
place across national borders or have an effect in more
than one country. Sometimes referred to as “white col-
lar crime” or “economic crime,” these include bribery
and corruptlion, tax evasion, customs fraud, crimi-
nal violations of export control laws, business fraud,
financial crimes, criminal vielations of environmental
laws, securities laws, and antitrust laws. The perpe-
trator might be an individual business person or the
corporate entity itself

UN Convention against Corruption. The UN
Convention against Corrupiion (2003} has 165 con-
tracting parties, including the United States. It calls
for nations to (1} criminalize the offering or giving of
a bribe or undue advantage to a public offical, includ-
ing a foreign official, to influence his or her official
acts or to obtain business; (2) criminalize money
laundering (passing money through otherwise legiti-
mate businesses or banks to disguise its illicit origins);
{3) improve enforcement by changing national bank
secrecy laws so that the illicit proceeds of erimes can
be tracked, identified, and seized; and (4) establish
corporate criminal liability for legal entities. Some of
these concepts are already a part of the national laws
of many countries, including the United States, but not
of all countries. One positive effect of more uniform
laws against bribery and corruption is that it would
level the business “playing field,” allowing government

contracts to go to the most efficient companies world-
wide or to those that produced the best product or
service al the best price, instead of to the most corrupt
companies located in countries with the most lax laws.
American business and government leaders and others
around the world recognize this positive benefit.

Criminal Jurisdiction and the
Extraterritorial Reach of Domestic Law

In a world where national political and economic inter-
ests span the globe, it is more important than ever for
countries Lo deal with transnational crime—Uto protect
their interests and the interests of their citizens. To set
the stage, consider ﬂ'ﬂ:s:_imsdictiﬂnal pruhlrrn:.‘.

«  [Industry executives from competing fiems in the United States
meet on a golf course on a Canbbean Island 1o fioc prices and
divide up territories among them in the U.5. markat. Onwhat
prisdictional grounds can these executives be prosecuted in
the United States?

= Apn American busingssperson doing business in Kuwait pays
a cash bribe to a Kuwaiti government or military official 1o
obtain business. Can the LS. govermment amest and prose-
cute this American on his of ber return homa?

= Ap execulive of a Canadian corporation knowingly causes the
dischame of a toxic waste into a river that runs into the United
States. [t poisons most life in the rfver for miles downstream
and renders the water unsuitable for use. Can the busingss
axeculive ba prosecuted for erimes in both countries?

« A peitizen of Russia, living in London, attacks and disrupds a
mapos computer network in the United States. Where can he
or she be tried?

What would happen in these cases? There are several
issues raised here: May a country pass laws affecting
conduct outside its territory? May it exert jurisdiction
over individuals or corporations outside its territory?
And if so, does this include jurisdiction only over its
own citizens who commil erimes abroad, or also over
foreign individuals and foreign corporations? The
answers o these questions are often “yes," although it
does depend on the facts of each case and the laws of
each country involved.

The principle that a nation can project its laws—its
jurisdiction—beyond its territorial borders is known
as extraterritoriality or extraterritorial jurisdiction.
It applies to both dvil and ¢riminal statutes, although
our discussion here applies to criminal law. All coun-
tries have different views toward the use of extrater-
ritoriality. Some countries, such as the United States,
are more willing to project their laws to individuals in
foreign countries than, say, Canada or the countries
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of Europe. In the United Stales many criminal statutes
affecting business apply extraterritorially. These include
statules on discrimination in employment, price-fixing
and antitrust violations, securities laws, transportation
of counterfeit films and other intellectual property,
interference with a flight crew, trading with the enemy
-I'J.lir.i::I:I.E the time of war, counlry cmhs.rgﬁt!‘.. banll:ing
and financial erimes, bribery, and more.

We are not speaking of any one country becoming
the world’s police force. Extraterritorial jurisdiction
does not mean that one nation’s law enforcement offi-
cials can enter another to make arrests. Normally, it
requires a measure of compromise and mutual assis-
tance in law enforcement. Any attempt by one coun-
try to enforce its laws against a citizén of another
country might be very controversial and viewed as
a violation of a country's sovereignty. Il can even
prompt diplomatic or trade retaliation. As a result,
courts say there is a presumption that national laws
do not have extraterritorial reach, particularly where
they conflict with international law or the laws of
another nation. This helps to avoid conilicts in for-
eign relations. Extraterritoriality is least controver-
sial when it is done by international agreement. A
U.S. criminal statule may be applied extraterritori-
ally if the language and history of the statute shows
that Congress had intended for it to apply outside the
United States. Jurisdiction must also be based on one
of the following five basic principles: territoriality,
nationality, the protective principle, passive person-
ality, and universality.

Territoriality. Territoriality or territorial jurisdiction
refers to a nation’s jurisdiction over all persons (citizens
and noncitizens), places, and property within the terri-
Lory, atrspace, or lerritorial waters of a country and to
crimes committed on vessels flying that nation’s flag
In the case of jurtsdiction for crimes, subjective territo-
rial jurisdiction exists where a crime was actually com-
mitted within the territory. It is the least controversial
form of exerting stale power becanse it does not directly
interfere with the sovereignty of other nations. Objec-
tive territorial jurisdiction, also called the “effects”
principle, exists where an act was committed outside
A cﬂunlr}r's lerritory, biit had a substantial effect inside
the country. An example of objective territorial juris-
diction in criminal law is the prosecution of foreign
citizens in US. courts for attempling to smuggle illegal
drugs into the United States aboard a foreign-flag ship
in international waters.
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Nationality. Under the principle of nationality juris-
diction, individuals and corporate citizens owe duties
to comply with the laws of their countries of national-
ity no matter where they are in the world. It is consid-
ered one of the obligations of citizenship. For example,
an American banker in Hong Kong must comply with
both Hong Kong and US. banking laws. If an execu-
tive order of the president states that no funds may be
transferred to an account of a party believed to support
international terrorism, then the American in Hong
Kong is bound just as though he or she were in the
United States. In another example, a country may tax
the income of its citizens earned anywhere in the world,
subject of course to certain rules set out in international
treaties on income taxation.

Protective Jurisdiction. The protective principle
allows jurisdiction over noncitizens for acts commit-
ted abroad on the basis of a country’s need to protect
its national security, vital economic interests, and gov-
ernmental functions. Protective jurisdiction has been
used as a basis of extraterritorial jurisdiction to prose-
cute terrorism, espionage, counterfeiting, making false
statements to customs and immigration officers, and
falsifying U.S. government documents {such as pass-
ports and visas). In one reporled case, it was the basis
for prosecuting a foreign citizen who conspired with an
American to set up a sham marriage for the sole pur-
pose of gaining entrance to the United States.

Passive Personality. Passive personality jurisdiction
gives a country the right to hear cases stemming from
crimes commitled against their own citizens by noncit-
izens outside of their own territories. Passive personal-
ity is controversial because the only connection to the
proseculing nation may be the nationality of the viclim.
This raises the question of whether one nation should
attempt to criminalize and prosecute acts committed
by foreign citizens in foreign countries. Most countries,
l:nduding the United States, have been reluctant to r-l:ljr
only on passive personality for jurisdiction and are will-
ing to exercise it only in the case of heinous crimes, such
as terrortsm or other crimes with a significant nexus to
the United States. One case, Uniled States v. Roberts, 1
F. Supp. 2d 601 (E.I».La 1998), involved a sexual assault
of an American minor aboard a cruise ship in interna-
tional waters by a non-US. citizen working aboard. The
ship was registered in Panama and was flying the flag of
Liberia. On the perpetrator’s prosecution in the United
States, the court held that there was passive personality
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jurisdiction because the ship had departed on its cruise
from Miami; the 5hi|:l'$ corporate olficers were located
in Miami; the company's stock was traded on the New
York Stock Exchange; and a trial in the United States
would not infringe the sovereignty of any other nation.

Universal Jurisdiction. Finally, the universality prin-
ciple of jurisdiction permits any country to prosecute
perpetrators of the most heinous and universally con-
demned crimes regardless of where the crimes occurred
or the nationality of the perpetrators or victims. The
main offenses universally punishable are piracy, slavery,
war crimes, torture, genocide, crimes against humanity,
and extrajudicial killings. One famous case of universal-
ity is Israel’s 1961 public trial of Nazi war criminal Adolf
Eichmann for holocaust atrocities committed in Europe
during World War II. However, in more recent years,
universality jurisdiction has not been widely used.
Enl:rcﬂingl].". acts of terrorism have not been held
to fall within universal jurisdiction. As a resull, prose-
cution of a terrorist must be based on one of the other
jurisdictional grounds. In ULS. v Ramzi Yousef, 327 F3d
56 (2d Cir. 2003), the defendant was convicted of con-
spiracy to bomb an American-flagged airline in Asia
On appeal he argued that the US. statute on destruc-
tion of aircraft could not be applied outside the United
States. The courl rejected the argument, stating that
jurisdiction was consistent with a treaty and with three

of the five principles of international jurisdiction—
objective territorial, protective, and passive personality.
The court stated

First, purisdiction . . . is consistent with the "passive personality
prnciple” of customary intemational jurisdiction because [this]
involved a plot to bomb United States-flag aircraft that would
have been camying United States citizens and crews and that
were destined for cities in the United States. Moreover . . .
pmisdiction is approgriate under the “objective termitorial prmci=
pla” because the purpose of the attack was o influence United
States foreign policy and the defendants intended their actions
1o have an effect=—in this case, a devastating effect—on and
within the United States. Finally, there is no doubt that juriz-
diction is proper under the “protective principle” because the
planned attacks were intended 1o affect the United States and
io akter its foresgn policy.

The court went on to say that terrorism, unlike geno-
cide, had not yet risen to a crime under customary
international law. Noting the cliché that “one man’s ter-
rorist is another man's freedom fighter,” the court felt
that there was yel no universal definition of “terrorism”
and thus universal jurisdiction could not apply.

In the following case, Unifed States v. Campbell, a
federal court permitted the prosecution in the United
States of an Australian citizen arrested in India for a
business crime committed against the US. povernment
in Afghanistan. The court discusses extraterritoriality
both under United States and international law.

BACKGROUND AND FACTS

Campbell, an Australian citizen, was employed in the
construction of health cara facilities and schoaols in
Afghanizstan. The projects were funded by a U5, gow-
arnmant agency that extends financial and technical
assistance to foreign countries to support LS. foreign
policy objectives. Camphbell was on a panel that selected
subcontractors to work on projects. The WS, govern-
ment alleged that Campbell demanded and received a
cash payment in return for granting $14 million worth
of work to & subcontractor. The money had been paid
by an undercover federal investigator in Kabul, Afghani-
gtan, posing as an agent of tha subcontractor. Campbell
was indicted in the United States for bribery (18 LL5.C.
Sec. 666), arrested in India several months later, and
brought to the United States for prosecution. Camphbell

mowved for dismissal claiming that his prosecution was
barred bacause the events occurred outside the United
Siates, he is not an AmeTican citizen, prosscution would
wiolate his due process rights, and his prosecution
wrould wiolate international customarny law.

ROSEMARY M. COLLYER, DISTRICT JUDGE
® ® ® Courts have long recognized a presumption
against reading a statute to have extraterritorial effect.
"It iz a "longstanding principle of American law that leg-
islation of Congress, unless a contrary intent appears,
iz meant to apply only within the territorial jurisdiction
of the United States."” Morrison wv. Nat'l Australia Bank
Ltd., 561 L5, 247 130 S.Ct. 2865 {2010). [most citations
omitted].

Despite this seemingly unequivocal promounce-
ment, the Supreme Court earlier cautioned that “the

continues




2
H

Library B

| 120% |

g @ 0

continued

Chapter 2: International Law and the World’s Lﬂgﬂl.ﬁm 41

same rule of interpretation should not be applied to
criminal statutes which are, as a class, not logically
dependent on their locality for the Governments juris-
diction, but are enacted because of the right of the Gow-
ernment to defend itself against obstruction, or fraud
wherever perpetrated, especially if committed by itz
owm citizens, officers or agents.” United States v. Bow-
man, 260 U.5. 84, 88, (1522). * * * Bowmsn concerned a
. .. "conspiracy to defraud . . . the United States . . . after
defendants submitted a false claim for fuel oil for one of
its steamships” [Tlhe Supreme Court reasoned:

Crimes against private individusls or thelr property,
like aszawits, murder, burglary, larcemny, robbery,
arson, emnberdlement, and frauds of all kinds, which
affect the peace and good order of the community,
must of courae be committad within the territorial
jurizdiction of the governimeant wihere It mey properky
exercise It f punlshkment of them s to be extendead
to include those commitied outside of the strict teri-
torial jurisdiction, it |s natural for Congress to say 2o
in the statute, and fallure to do so will negative the

purpogse of Congress in this regard . _ .

But the same rube of interpretation should not be
applied to criminal stalites which are, as a class,
not kogleally dependent on thelr locality for the Gone-
ernment's jurlsdiction, but are enacted because of
the right of the Government to defend ltself against
obstruction, or frawd wherever perpetrated, espe-
clally If committed by lts own citizens, officers, or
sgents. Some asuch offenses can only be commited
within the territoral jurisdiction of the government
becsuse of the local acls reguired to constitute them.
Orthers are such that to limit thelr bocus to the strictly
territorial jurlsdiction would be greatly to curtall the
scope and usefulness of the statute and leave open
a large irnmunity for frauds as easily commined by
citizans on the high sass and in foreign countries as
at home. In such cases, Congress has not thought it
necessary o make specific provislon in the lew that
the locus shall include the high ssss and foreign
countries, but allows [t to be inferred from the neturne
af the offense. = * #

Mr. Campbell argues that his prosecution violates
customary international law. *[lInternational law itself
imposes limits on the extraterritorial jurisdiction that

& domestic court may exercise. it generally recognizes
five theories of jurisdiction, the objective tarritorial,
national, passive, protective and universal”™ Tel-Oren
w. Libyan Arab Republic, 726 F2d T (D.C.Cir. 1984). An
act of Congress should not be construed in a8 mannar
that viclates the laws of nations if a non-violative inter-
pretation is possible. Hartford Fire Ins. Co. v California,
509 U.5. 764, (1983).

Here, the protective principal—specifically artic-
ulated in Bowman—supporis the prosecution of Mr.
Campbell. “Tha protective principle permits a nation to
assart jurisdiction over a person whose conduct ouwtside
the nation's territory threatens the nation’s security or
could potentially interfere with the operation of its gow-
ernmental functions” United States v. Romerc-Galus,
757 F2d 1147 (11th Cir. 1885); Bribery in connection with
contracts backed by LLS. financing is illegal precisely
because it implicates and adversely affects the interests
and purse of the United States. The United States has
the right "to defend itself ageinst cbstruction, or fraud
whaerever perpetrated” [Bowman]. The protective prin-
ciple amply suppors prosecution of Mr. Campbell in
this Court.

Decision. Maotion to dismiss is denied. The defendant’s
prosacution under this statute for bribery ococurring
outside the United States does not violate the principle
against extraterritorial application of U.5. law becausea,
under UL5. v Bowman |cited abowve), the governmeant
has an interest in protecting itself from fraud wher
ewver it occurs. The statute does not violate international
customary law because it falls within the protective
jurisdiction.

Comment. The court also hald thet because of the real
harm doneg to the United States, there was a sufficiant
"nexus” or connection to the United States such that
prosecution was not unreasonable or fundamentally
unfair in violation of the defendant's constitutional
rights.

Case Questions

1. W Congress did not state in the statute that it
applied outside the United States, how did the
court arrive at its conclusion?

2. What is meant by the " Bowman Exception”™?

I N T EH N AT“] N AL Cﬂ UHT [CI. is the arbiter ufinl:rnaliﬂrllal law di:*..pul-r."s I:Flw::n
ﬂ F J USTIEE nations—cases brought by nations, against nations. It

sits at The Hague, Netherlands, and bases its work on
the Statute of the International Court of Justice. The 15
The most important international judicial body is the independent judges are selected from the leading jurists
International Court of Justice, or IC]. Formed in 1945 and scholars of international law on a worldwide basis.
as the primary judicial arm of the United Nations, the Individuals and private corporations are not parties to
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cases before the IC] (although one nation may bring an
action against another nation alleging a violation of the
rights of one of their citizens under international law).
In addition to dispute resolution the IC] renders non-
binding advisory opinions to the United Nations.

Specifically, the IC] has jurisdiction over cases
hrm.tgl'll under the UN Charter or that involve a Lreaty,
convention, international obligation, or question of
international law. Jurisdiction over any nation is com-
pletely voluntary in that no nation must appear unless
it consents to jurisdiction. Nations that agree in advance
to submit certain types of cases to the IC] are said to
have submitted to compulsory jurisdiction, although
this too is voluntary and may be withdrawn.

The IC]'s judgments are made public, and there is no
appeal. The judgments are binding only on the parties
to the case, and not to all nations of the world. Tl'iE‘lf are
enforced primarily on the basis of world public opin-
ion, diplomatic pressure, and good faith of the countries
involved. In a principle established in the Case Concern-
ing the Factory al Chorzow (Poland v. Germany, PCL],
1927), decided by the Permanent Court of International
Justice, the forerunner of the modern ICJ, any violation
of an international obligation requires the payment of
financial reparations or damages. Typical cases heard by
the IC] have included land and maritime boundary dis-
putes and the use of waterways; unlawiul detaining of
diplomats (e.g., Iran holding US. diplomats hostage in

1979}; violations of sovereignty by neighboring armies
[eg.. Ugandas plundering of the Democratic Repub-
lic of the Congo and the killing and torture of civilians
from 1996 to 2001); violations of humanitarian law
(eg., Bosnia and Serbia from 1992 to 1995); violations
of human rights (e.g., the IC]s 2003 decision holding
that the United States had violated the rights of 51 Mex-
ican citizens on death row in the United States by not
permitting them to have the assistance of the Mexican
embassy in their defense).

Many of these decisions are highly controversial
and, as would be expected, subject to eriticism from
many quarters. Many decisions cannot be enforced.
For instance, in the above examples, Iran did not com-
ply with the IC]'s judgment, Uganda will probably
never pay the ordered $10 billion in reparations, and
the United States did not overturn the sentences of
the Mexican nationals and, indeed, withdrew from the
treaty on which the court’s decision was based.

In the following case, Mr. Noltebohm was seek-
ing diplomatic protection by Liechlenstein, of which
he was a naturalized citizen, against the acts of Gua-
temala, where he resided. Diplomatic protection is
the right of one nation to take diplomatic or judicial
action to protect the rights of a person to whom it has
granted nationality from a violation of international
law by another nation. (Case on Mavrommatis Palestine
Concessions, Judgment of Aug. 30, 1924 PCLL)

BACKGROUND AND FACTS

Friedrich Mottebohm was born in Gearmany in 1281 Ha
mowved to Guatemala for business reasons in 1905 and
lived there until 1943, except for business trips and
vigits to his brother in Liechtenstein. He remained a
German citizen during that time. One month after Ger-
many's invasion of Poland and the start of World War I
in 1939, while visiting Liechtenstein, Nottebohm applied
to become a naturalized citizen. Liechtenstein waived
the three-year residency reguirement. Mottebohm paid
taxes and fees to Liechtenstein and filed the requisite
forms, and Liechtenstein swore him in as a citizen and
issued him a passport. Mottebohm returned to Guate-
mala in 19840, In 1943, Guatemala entered World War I,
siding with the United States. Upon his return to Gua-
temala, Mottebohm was arrested as a German enamy

and turned over to the United 5tates for internment.
His property was seizad by Guatemala. Mottebohm was
releasad in 1946, but his property was not returned.
Liechtenstein filed a *memorial™ for diplomatic protec-
tion of its citizen, as the complaint is called, before the
International Court of Justice, claiming that Guatemala
had wiolated international law by refusing to recognize
Liechtenstein as his country of nationality. Liechtanstein
claims that it iz entitled to damages.

JUDGMENT

« .. [linternational law leaves it to each State to lay down
the rules gowerning the grant of its own nationality.
# & ® On the other hand, & State cannot claim that the
rules it has thus lesid down are entitled to recognition
by another State unless it has acted in conformity with
this general aim of making the legal bond of nationality

Continues
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accord with the individual's genuine connection with
the State ...

According to the practice of States, to arbitral
and judicial decisions and to the opinions of writers,
natienality is a legal bond having as its basis a social
fact of attachment, a genuine connection of existence,
interests and sentiments, together with the existence
of reciprocal rights and duties. It may be said 1o con-
stitute the juridical expression of the fact that the indi-
vidual upan whom it is conferred, either directly by tha
law or as the result of an act of the authorities, is in
fact more closely connected with the population of the
State conferring nationality than with that of any other
Etﬂtﬂ. e

Maturalization is not a matter to be taken lightly.
To seek and to obtain it is not something that happens
freguently in the life of 8 human being. It involves hiz
breaking of a bond of allegiance and his establishment
of a new bond of allegiance. It may have far-reaching
consequences and involve profound changes in the
destiny of the individual who obtains it. It concerns
him personally, and to consider it only from the point
of view of its repercussions with regard to his proparty
would be to misunderstand its profound significance. In
order to appraise its international effect, it is impossi-
ble to disregard the circumstances in which it was con-
ferred, the serious character which attaches to it, tha
real and effective, and not meraly the verbal preferance
of the individual sesking it for the country which grants
it to hirm, ® = ®

At the time of his naturalization does Nottebohm
appear to have besn more closely attached by his tra-
dition, his establishment, his interests, his activities, hiz
family ties, his intentions for the near future to Liech-
tenstein than to any other State? ® & #

At the date when he applied for naturalization
Mottebohm had been 8 German national from the time
of hizs birth. He had always retained his connections
with members of his family who had remained in Ger
many and he had always had business connections
with that country. His country had been at war for more
than a month, and there iz nothing to indicate that the
application for naturalization then made by Mottebohm
was motivated by any dasire to dissociate himself from
the Government of his county.

He had been settled in Guatemala for 34 years. He
had camried on his activities there. It was the main seat
of his interests. He returned there shortly after his nat-
uralization, and it remained the centre of his interests
and of his business activities. He stayed there until hizs
remowal as a result of war messures in 1943, * # *

In contrast, his actual connections with Liech-
tenstein were extremely tenuous. Mo settled ebode,
no prolonged residence in that country at the time of
his application for naturalization: the application indi-
cates that he was paying a visit there and confirms tha
transient character of this visit by its request that tha

neturalization procesedings should be initiated and con-
cluded without delay. Mo intention of settling there was
shown at that time or realized in the ensuing weeks,
months or year-on the contrary, he returned to Guate-
mala wery shortly after his naturalizetion and showed
every intention of remaining there. ® * * Furthermore,
other membears of his family have asserted Motte-
bohm's desire to spend his old age in Guatemala.

These facts clearly establish, on the one hand, the
sbsence of any bond of attachment batween Mottebohm
and Liechtenstein and, on the other hand, the existence
of a long-standing and close connection between him
and Guatemala, a link which his naturalization in no
way weskened. ® * ¥ |t was granted without regard
to the concept of nationality adopted in intermational
relations.

Maturalization was asked for not so much for the
purpose of obtaining a legal recognition of Mottebohm's
membership in fact in the population of Liechtenstein,
as it was to enable him to substitute for his status a8
a national of a belligerent State that of a national of a
neutral State, with the sole aim of thus coming within
the protection of Liechtenstein but not of becoming
wedded to its wraditions, its interests, its way of life or of
assuming the obligations other than fiscal obligations
and exercising the rights pertaining to the status thus
acguired.

Guatemala is under no obligation to recognize a
nationality granted in such circumatances. Liechienstein
conseguently is not entitied to extend its protection to
MNottebohm vis-3-vis Guatemala and its claim must, for
this reason, be held to be inadmissible.

Decision. Guatamala was not required to recognize
the citizenship granted by Liechtenstein in a way that
did not follow well-established principles of interna-
tional law.

Comment. MNottebohm was a naturalized citizen of
Liechtenstein and citizenship is a domestic law concept.
He was a citizen for purposes of the laws of Liechten-
stein when in Liechtenstein. Nationality, however, is an
international law concept, important in the international
arena, and Guatemala'’s recognition of nationality was
based on international law.

Case Questions

1. May individuals bring an action against a nation
at the WCJ?

2. On what basis did Liechtenstein file this action?

3. Althouwgh a nation can determine its own criteria
for citizenship, must that be recognized by other
nationa?

4. Do you feel that this judgment interfered with
Liechtensteins sovarsignty? Why or why not?

5. Would this case be considered one of interna-
tional public or private law?
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International Criminal Court. The Rome Stalute of
the International Criminal Court (124 parties as of 2017)
i5 a 2002 treaty that created the International Crim-
inal Court, which sits at The Hague, Netherlands. It is
independent, and not a part of the United Nations. The
Court hears three types of crimes: genocide, crimes
against humanity (attacks against civilians through mur-
der, slavery, forced deportations, torture, rape and sexual
violence, disappearances, apartheid and other persecu-
tons on the grounds of religion, race, ethnicity, national
origin, political beliefs, or gender), and war crimes. Ter-
rorism and drug trafficking are not within the Court’s
jurisdiction. Jurisdiction applies to nationals of a coun-
try that has ratified the treaty, even if the nationals were
acting in an official (government) capacity. There is no
statute of limitations—perpetrators can be apprehended
and tried any time during their lifetimes. The Court
does not have exclusive jurisdiction over these crimes,
as the right of any nation to prosecute genocide, crimes
against humanity, and war crimes still exits under inter-
national customary law and domestic law.

The United States, Russia, China, India, and Iran
are among the countries that have not joined the
Rome Convention. Many critics believe that the court
impinges on national sovereignty, that it could subject
government and military leaders to prosecutions solely
on political grounds, and that it lacks fair procedures
and appeal mechanisms.

ETHICS, SOCIAL
RESPONSIBILITY, AND CODES
OF CONDUCT

In international business, the law is a floor above which
our ethical conduct should rise. Lawyers can tell us
what the law is, or what conduet is lawful or unlawful.
They can do a good job of telling us what a likely fine
or prison sentence will be for commission of a crime,
and they are fairly good at estimating future damages
to injured consumers, or anyone else with a legal claim
against us. But it would be difficult for anyone to tell
us what is ethical, or socially responsible, or right or
wrong. Compliance with the laws of all countries in
which we work is difficult enoogh. Rising to a higher
ethical standard is even harder. After all, ethies are
based on one’s own experience, knowledge, culture,
beliefs, and personal value system. And in interna-
tional business, what is ethical in one culture or in one

country might not be ethical in another. However, it is
easier to evaluale our own notions of right and wrong,
and te conform to a higher international standard,
when there is a growing international consensus on
business ethics and social responsibility expressed in
international norms. Norms and standards—the con-
science of world public opinion—can be found in codes
of conduct drafted by public and private international
organizations, and by companies themselves. Although
the codes are voluntary and nonbinding, they do have
the soft enforcement mechanisms that we spoke of ear-
lier in the chapter. They are enforceable because each
corporate stakeholder has an interest in them being
enforced, as those stakeholders are not just the owners
and directors, but also the subcontractors and business
partners, customers, employees, managers of large
investment funds and other investors, and the public.
Indeed, taken together, these codes contain a frame-
work for promoting ethical conduct and social respon-
sibility in international business.

International Business and Human Rights

International buman rights law protects individuals and
groups [rom the acts of governments that vielate their
civil, political, or human rights. Sources of human rights
law includes customary international law and many
international conventions. Today human rights law
issues are seen as a broader concept that have ramifica-
tions in international business, and especially to large,
multinational firms. The Guiding Principles for Business
on Human Rights (2011}, published by the UN Office of
the High Commissioner for Human Rights, addresses
this. Although not a legally binding document, it does
reflect the thinking about human rights and business:
Article 23 states,
In all contexts, business enterprises should

(a) comply with all applicable laws and respect
internationally recognized human rights, wher-
ever they operate

{b) seek ways to honor the principles of interna-
tionally recognized human rights when faced
with conflicting requirements

{c) treat the risk of causing or contributing to gross
human rights abuses as a legal compliance issue
wherever they operate

We started this section with the idea that the law is a
floor for our ethical conduct. This is reflected in a quote
from the Guiding Principles.
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The responsibility to respect human rights is a global standard
of expectad conduct for all buginess entarprises whenevar thiy
operate. [T axists independently of States” abilities and/or will-
ngness to fulfill their own human rights obligations, and does
not diminish those obligations. And it axisis over and above
compliance with national laws and regulations protecting
himan nghts.

International Labour Urganimtiun

The International Labour Organization (ILO), located
in Geneva, was founded in 1919 and became a part of
the UN system in 1946. The objectives of the ILO are to
bring together government, industry, and labor groups,
with a focus on developing countries, to help promote
the rights of workers, creale decent and beneficial
employment opportunities, eliminate child labor, and
help foster ideas and the means for the economic and
social protection of the poor, the elderly, the unemploy-
able, women, and children. The governing body of the
ILO is made up of individual representatives of govern-
menl, industry, and labor.

Perhaps the most important undertaking of the ILO
has been the creation of international labor standards,
embodied in 188 conventions and almost 200 non-
binding “recommendations” for minimum standards of
basic workers rights. These include the right of work-
ers Lo [reely associate, the nght to organize and bargain
with employers collectively, abolition of forced labor
and child labor, creation of a sale working environment,
protection of migrant workers and workers at sea, elim-
ination of discrimination at work, equality of opportu-
nity and treatment for men and women workers, and
other standards addressing workplace health and safety.
ILO conventions are legally binding on a member
nation only when ratified by the member nation’s gov-
ernment. Not all countries have ratified all conventions.
For example, the United States has ratified only 14 [ILO
conventions.

The OECD Codes of Conduct

The Organisation for Economic Cooperation and
Development (OECD), located in Paris, is an inter-
governmental organization whose members consist
of national governments, with nongovernmental
organizations joining as observers. The OECD com-
prises 35 industrialized countries, including the
United States, Canada, Mexico, lsrael, Japan, Korea,
Turkey, and the European countries. Some of the for-
merly communist countries of Eastern Europe are
also members.
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The QOECD Guidelines for Multinational Enterprises
are a sel of voluntary recommendations to multina-
tionals encouraging responsible business conduct when
they operate in host countries. They cover the entire
range of business ethics and sodal responsibility issues.
They are not legally enforceable, but are well known
and reflect the consensus of many governments. They
encourage seli-enforcement through accountability,
reporting, and internal controls, such as encouraging
“whistle-blowing” by employees who become aware of
corporate violations. The guidelines were first issued
in 1976 and revised in 2000. A few representative stan-
dards include those for employment, environmental
protection, corruption, consumer privacy, and diffusion
of technology in developing countries. One inleresting
environmental standard calls on countries to “not use
the lack of full scientific certainty as a reason for post-
poning measures Lo prevent or minimize serious dam-
age to the environment”

You can find other OECD recommendations in
specific areas in the OECD Convention on Combal-
ing Bribery of Foreign Public Officials in International
Business Transactions (1997 ), Guidelines for Proteci-
ing Consumers from Fraudulent and Deceptive Com-
mercial Practices Across Borders, and the Guidelines
for Consumer Protection in the Context of Electronic
Commerce.

United Nations Global Compact

The UN Global Compact is a partnership of interna-
tional companies, public interest groups, and UN agen-

cies who pledge o support a set of voluntary principles
on human rights, labor standards, the environment, and

corruption. The ten core principles are presented in
very general terms. For instance, one states that, “Busi-
nesses should make sure that they are not complicit
[with governments] in human rights abuses” Another
states that, “Businesses should support a precaution-
ary approach to environmental challenges™ OF course,
the Global Compact is not without criticism from those
who are generally eritical of all UN activities. However,
the core principles are merely a statement of the most
basic, universally recognized principles of corporate
social responsibility. According to the United Nations,
as of 2017 there were 9,300 corporate signatories from
around the world, although reception of the compact
has been greatest in Europe (56 percent of signatories),
Latin America (18 percent), Asia (14 percent), and
MNorth America (5 percent).
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CERES Principles

The Coalition for Environmentally Responsible
Economies, or CERES, is a private, mostly American
network of environmental groups, socially conscious
investors, and companies committed to following
the CERES Principles of environmental and social
accountability. One provision of the CERES Princi-
ples requires that in selecting a board of directors the
company will look for individuals with demonstrated
environmental commitment, and the CEO and direc-
tors will take responsibility for the firm's environmental
policy.

Corporate Codes of Conduct

In recent years, many companies have had an increased
interest in enacting their own codes of conduct. There
are surely many reasons for a company doing this. It
might be seen as good business, in that it creates good-
will with customers and investors. Some might see it as
an opportunity to foster an ethical and responsible ati-
tude in their employees while others may view it as an
opportunity for self-regulation that could forestall the
enactment of more restrictive national laws and regula-
tons. In the United States, the guidelines for sentencing
corporate offenders allow for reduced fines and sen-
tences if a defendant can show that it has had a code of
conduct and compliance program to reduce the likeli-
hood of criminal conduct.

A good example of a corporate ethics code is the Levi
Strauss & Co. Global Sourcing and Operating Guidelines.
It is generally recognized as the first code of conduct
created by a multinational corporation and made appli-
cable to its foreign suppliers. While these guidelines
address issues imporiant to an apparel company like
Levi Strauss, their basic ideas can be applicable to any
firm that does business through a global supply chain or
with a supplier or contractor in a developing country in
an industry that is highly labor intensive.

The guidelines include the Business Partner Terms
of Engagement, representing an effort by Levi Strauss
to control the activities of its more than 500 overseas
contractors and suppliers. In the 1990s, the company
discovered {as did many U.S. apparel and footwear
makers) that a large number of its subcontractors
were maintaining substandard working conditions or
using child labor in some fashion. The company not
only reacted quickly to stop these practices, it began
developing guidelines to end them. The Business
Piirtner Ternis dengﬂgtmen! sets outl, in more than

70 pages, the minimum standards for the fair treat-
ment of workers that must be met by any foreign lirm
wishing to supply or contract with Levi Strauss. It
addresses specifics such as wages, working hours, the
use of corporal punishment, and how to treat workers
on the factory floor. Levi Strauss provides its suppli-
ers with manuals and training programs to imple-
ment its standards. The company also makes public
its list of all overseas factories producing Levi Strauss
products.

Other apparel companies, with similar codes,
include The Gap (Code of Vendor Conduct), The Lim-
ited (What We Stand For), Sara Lee (Global Business
Standards and Global Standards for Suppliers), Wal-
Mart (Ethical Standards Program), and many others.
It is generally agreed that for any company’s code of
conduct to be effective it must be communicated to
its employees, become a part of its corporate culture,
include disciplinary measures and other methods for
ensuring compliance, include a system for measuring
tts effectiveness, and provide a means of shareholder
and public accountability.

COMPARATIVE LAW:
DIFFERENCES IN NATIONAL
LAWS AND LEGAL SYSTEMS

The study of “comparative law” refers to the study of
differences in national laws and legal systems. These
differences cover the entire range of law—marriage
and family law, business law, liability for wrongful torts,
crimes, and more. There are also differences in legal
procedures, the role of legislation and case law, the
function of lawyers and judges, the conduct of trials,
the use of legal remedies in civil cases, and punishments
in criminal cases. These differences are rooted deep
in national culture, politics, economics, and especially
hislﬂr}'. and often are the result of centuries ﬂfg;mdua]
evolution, combined with rapid change caused by wars,
revolution, technological change and political turmaoil.
The opening of world markets for commerce, trade,
investment and labor—globalization—has long influ-
enced the development of national law, and this can
be seen from the time of the earliest civilizations to the
modern era. There are no better examples of how legal
systems adapt to change than in Japan and China, both
countries that opened to the world after long periods
of isolation.
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Modern Japan: An Example of Legal Change

Japan's earliest legal records date back to at least 500
A D, and for most of its history it was a feudal system
whose laws were based on early Confucian and Bud-
dhist principles taken from China. Japan had been
largely closed to Westerners and Western trade, except
for some trade with the Dutch until the mid-nineteenth
century. As Japan opened its doors to trade, it recog-
nized the importance of modernizing its legal system.
Foreign merchants and traders had to be able to under-
stand Japanese law and be assured that it was predictable
and not arbitrary. Foreigners had to have confidence
that their legal rights would be recognized and enforce-
able, and that there were legal mechanisms for resolv-
ing disputes. Many of these legal changes were required
by treaties or trade agreements with foreign countries,
as has often been the case throughout history and to
this day. During the 1860s, Japan broke with its feudal
past and began a national effort to modernize its legal
system. New law schools opened, and law professors
were exchanged with foreign institutions. Legal scholars
were senl around the world, primarily to Europe, Lo
study foreign legal codes and to find ways to adapt these
to Japan. By the end of the nineteenth century, Japan
had remade its legal system largely in the image of the
European countries, primarily of Germany. The result
was the adaptation of European civil law principles to
Japanese culture and society. These included written
codes in commercial law, real property law, family law,
criminal law, and others, as well as procedures for trials
and deciding cases.

After World War I1, the United States became the
major influence in Japan, resulting in a parliamentary
democracy and bill of rights, while preserving the sym-
bolic role of the Emperor. The United States also revised
many of Japan’s business laws. To this day, it is safe Lo
say that Japan’s laws are an amalgamation of European
civil and criminal law, American constitutional and
administrative law, and Japanese cultural values.

Legal Changes in China

The legal system of the People’s Republic of China
(China) underwent its first modern change at the
dawn of the twentieth century. As in Japan in that
period, a legal system developed that borrowed from
the European experience. However, that changed after
World War II, with the communist takeover and the
introduction of Marxist theory. After the war, China
adopted a system of centrally controlled state planning

of economic activity. There were few market mecha-
nisms to regulate the factors of production, the use of
natural resources, or pricing. State policy, and not con-
sumer demand, dictated how many and what kinds of
goods were produced. Clearly, the role of law in such a
system was different from what we today would think
For example, in such a system there was hittle need for
private contracts or for a body of contract law to pro-
tect private rights. Law was viewed as a tool of protect-
ing socialist economic principles. Contract law ensured
that state doctrine was followed and that commitments
made to and between state agencies—such as a conlract
to deliver ore from a state-owned mine to a state-owned
mill—were upheld. Interestingly, in sharp contrast to
what Western lawyers were accustomed to, “breach
of contract” actions more closely resembled quasi-
criminal prosecutions for breaching one’s obligation to
the state, In the West, when a party breaches a contract,
a court typically awards damages to the nonbreaking
party as compensation. In China, the focus at that time
was on compelling a breaching party to do what it had
promised, including fines and punishment.

China’s business laws changed remarkably during
the last quarter of the twentieth century. As it opened
its doors to Western business in the 1970s and 1980s,
like Japan before it, China saw that modern commerdal
laws were essential to attracting buyers to Chinese-made
goods and foreign investment in the Chinese econamy.
Today its legal system is based on both socialist and
Woestern legal principles. China has today enacted many
modern codes, such as those in banking, joint venture
and company law, intellectual property, securities, for-
eign trade regulation, consumer protection, laxation,
transportation, corruption, and contract law, some of
which will be discussed later in this book. These laws
reflect Chinas transition from a purely socialist state
to that of a mixed economy—partially state owned,
partially privately owned, albeit still with great state
control. There is little doubt that the development of
China’s legal system, although it is not nearly as sophis-
ticated and complex as that of the United States and
Western nations, wenl hand-in-hand with its becoming
a global manufacturing and economic giant.

Modern Legal Systems of the World

While it 15 obvious that laws can differ from country to
country, the differences in l:gal syslems are L&rﬁ:l}" dif-
ferences in the role of legislatures in enacting statutes
or codes, the role of judges and the courts in applying
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and interpreting the law, and in legal procedures. Here
we briefly describe the most widespread modern legal
systems found in the world today. These are the com-
mon law, civil law, Islamic law, and mixed systems that
incorporate characteristics of more than one.

Origins of Civil Law Systems

Those countries with a predominantly civil law system
include most of Eastern and Western Europe, Scandi-
navia, Latin America, Japan, and Russia, among others.
Countries with a mixed civil law system include much
of Africa and a few parts of Asla (with tribal or custom-
ary law), and Pakistan and many Middle Eastern coun-
tries {with Islamic law). China's system is largely civil,
mixed with principles of socialist economic law and tra-
ditional Confucian values.

While the term “civil law™ can have several different
meanings, the most common meaning to Americans is
in reference to the laws affecting private rights and rem-
edies, such as contract law, family or inheritance law, or
tort law. However, in the context of comparative law and
as used in this chapter, civil law refers to those modern
legal systems that are derived from ancient Roman law.

Early Roman Law and Its Revival. The early Romans
had a penchant for writing, or most likely carving, very
simple laws into bronze or marble tablets and plac-
ing them in public places. These became the earliest
wrilten Roman codes. Rome'’s conguering armies car-
ried Roman law far and wide. Eventually, Rome had
amassed thousands of edicts, rules, and penalties cre-
ated by generations of emperors. Over the centuries,
Ihf.'}' had become u.nw-izldy and outdated. By 529 A D,
Rome had long ceased to be the capital of the Roman
Empire, and the Emperor Justinian ruled the Eastern
Roman Empire from his seat of government in Byzan-
tium (modern Istanbul). In that year, Justinian presided
over the rewriting of Roman law, which was condensed
and compiled into one code, known as the Justinian
Code. It classified legal rules and organized them into
a logical system that created a "body” of law, in a form
that could be learned, understood, and applied. How-
ever, Rome had alrtaci‘,l' been overrun h}' Germanic
hordes in the West. The Roman Empire had been lost,
and in time, Justinian’s code was forgotten—some say
lost—almost forever.

Hundreds of years later, around 1100 A.D., copies of
Justinian'’s long-lost code were discovered. Legal schol-
ars from Italy and around the world began to take great

interest. They were impressed by how comprehensive
it was and how it had arranged legal principles in an
orderly and systematic manner. For centuries, RBoman
Law was taught only as an academic discipline, primarily
in Italian universities.

Centuries later, the Emperor Napoleon found the
clarity and organization of the Roman system 1o be very
appealing, and in 1804, he used Roman principles as
the basis for consolidating all French law into one code.
The Napoleonic Code was soon translated into almost
every language, and adaptations of it spread through-
out Europe and the world. It was the model for the new
legal systems of Latin America on their independence.
The legal systems in civil law countries still have their
distant roots in Roman law.

In the nineteenth century Germany started work
on a uniform code, also closely based on the organiza-
ton of Roman law. In 1900, it enacted its Birgerliches
Gesetzbuch, the German civil code, as well as codes of
commercial law and eriminal law. The Biirgerliches
Gesetzbuch is still the codified law of Germany to this
day, having been amended through the twentieth cen-
tury, and most recently in 2002, These two codes have
been an important influence on the growth of civil law
internationally. The German legal codes influenced
the legal systems of Japan, China, Portugal, Brazil, and
many other countries. Today, the civil law system is the
predominant legal system in the world. Despite com-
mon legal heritage, there still are many national differ-
ences in the cvil law systems. Scotland, South Africa,
and the Scandinavian countries have variations of the
traditional civil law system.

Origins of Common Law Systems

It amazes many American students to learn that English
law originated in the Normandy region of France via
the Norman Conguest of 1066. While many English
and American legal terms come from French and Latin
(after all, the Romans had conquered Gaul and Britain),
the revival of Roman law in the eleventh and twelith
centuries that occurred on the European continent
completely skipped Britain, which by then was branch-
ing off on its own legal track.

The job of describing one thousand years of
English legal history in a few paragraphs is nol easy.
But it is an interesting tale. Anglo-Saxon law governed
much of Britain from the fall of the Roman Empire
until the Norman Conquest in 1066. Law came partly
from the early kings and their councils and partly



()
H
|

| 120% B Page |49 |of 636 < > i

Library . Back

Chapter 2: International Law and the Worlds Legal Systems 49

g @ 0

from local custom. By 1066, legal dispules were being
heard by Anglo-Saxon courts. There were early forms
of trial, but there was no evidence or factual proof
offered. There were no witnesses as we know them
today. Proof at trials was based on the ceremonious
recitation of a formal oath by the parties and their
“oath helpers” The higher one’s social status, the fewer
helpers he needed. One mistake in the recitation, one
slip of the tongue, and the accused was deemed to
have lied, and was thus guilty by divine intervention.
There was also trial by ordeal—perhaps by placing a
hand in fire. Again, b}r divine intervention, if the hand
became infected over time, the accused had lied. If the
hand healed, he had told the truth. It was primitive
and archaic. Yet another method of proof was “trial by
battle” Needless to say of course, justice was nol kind
Lo some,

Then, after 1066, William the Conqueror introduced
a political and economic system commonly called feu-
dalisrm. All land was parceled out to his closest follow-
ers, the lords, who in turn gave parcels to subtenants,
who in turn did the same. Each took his land with cer-
tain rights and in return for certain duties owed to the
tenant above, or to his lord. The duties might be farm-
ing, knight service, or castle guard, for example. Even
the church recetved land in return for prayers. The very
first laws developed by William were created to enforee
feudal rights in land.

While European feudalism no longer exists, the
legal system that William and subsequent English kings
introduced to England does. They decreed that all jus-
tice flowed from the king, and from the King's Court, or
Curia Regis (the king’s closest advisors, sitting at West-
minster). Justice from the king was obtainable through
one of many formal, written writs. Soon traveling judges
were senlt into the countryside to hold court. Eventually,
the king’s judges brought with them a new concept, trial
by jury.

As one would expect, the popularity of trial by jury
over trial by ordeal or battle led to the eventual demise
of the old Anglo-Saxon courts. As the king’s itinerant
judges decided cases, they recorded their decisions
and shared them with other judges of the Kings Court.
Judges could now justify their decisions by citing the
decisions of other judges in similar cases. A “common”
body of law resulted. Thus began the common law sys-
tem that we know today—where the reasoned decisions
of judges become the law of the case, a legal precedent
that binds judges in deciding similar cases in the future.

This is expressed in the common law doctrine of stare
decisis, meéaning that courts should “let the decision
stand” unless it is overruled by a higher authority.

The common law spread with the British Empire.
Examples of common law countries today include Aus-
tralia, Canada, Ghana, Great Britain, the United States,
and many Caribbean island nations. India has a mixed
system that is largely based on the common law. Even
many civil law nations have adopted common law

principles.

Differences between Modern Civil Law and
Common Law Countries

Civil law and common law systems today have many
differences and many similarities. Both systems rely
on legislative codes, or statutes, as the primary source
of law. However, in dvil law countries the legal codes
are more comprehensive, establishing general principles
that are interpreted by judges and applied to the case
before them. Where there are gaps in the code law, the
judge will draw from the code’s principles and doctrine
to decide a case. The courts in both systems issue judi-
cial decisions. While civil law judges often cite earlier
courl decisions that they consider representative of set-
tled law, they are not bound to follow them. Civil law
judges do not render opinions that make new law in the
form of binding precedent, as do common law judges.
It can be said that civil law lawyers are more trained in
the interpretation of code law, while common law law-
yers are more skilled in using case precedent o develop
legal arguments for their clients. It is probably true
that researching case law is far more difficult in com-
mon law systems, where lawyers must find and piece
together common legal principles from unrelated cases
and justify the application of those principles to their
client’s case. Of course, in common law couniries, case
decisions can always be overridden by statute, as long
as the statute does not violate a constitutional doctrine.
The role of judges is also different in civil law coun-
tries. The professional judge is schooled for a career as
a judge, not a lawyer. In criminal cases, judges take a
maore inquisitorial role, as do the lawyers for both sides,
in an investigative search for the truth. The process is
less adversarial than in common law countries. In other
legal matters, such as contract or tort cases, judges do
the work that both judge and jury would do in com-
mon law countries. Unlike common law judges, they
can undertake their own investigations of the facts and
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decide what witnesses to cll and what questions to put
to them. Much of this is done in writing. In common
law countries, the judge is an arbiter between opposing
counsel, ruling on what evidence or testimony is admis-
sible, and maintaining a fair trial.

Islamic Law

Owver 20 percent of the world's population is Muslim.
They are located in some of the very richest and very
poorest countries on earth, in the Middle East, North-
ern Africa, and Central and Southeast Asia. The larg-
est Muslim populations are in Indonesia, Pakistan,
India, Bangladesh, Turkey, Iran, and Egypl In less than
50 years, the Muslim countries of the Middle East have
gone from the age of antiquity to the modern age of
information, technology, and oil wealth.

The poorer Muslim countries are undergoing tre-
mendous social and political change. Some have
adopted Western practices in business, society, and o a
lesser extent, family life. Others have returned to strict
Lslamic principles. Some Muslim countries give limited
rights to women; others abide by strict fundamental-
ist principles. For example, in Saudi Arabia unmarried
women are the wards of their fathers, and widowed
women are the wards of their sons.

All Muslim countries seem caught in the politi-
cal, social, and religious struggle between the Western
nations and Islamic fundamentalism. Because of the
importance of the Muslim countries today, business
students should have some understanding of their basic
laws.

Most Muslim countries today have modern legal
systems, based on civil law or commeon law, mixed with
principles of Islamic law. Islamic law is known as Sharia
(or Shariah), meaning “divine law™" It is derived from
the Koran (Quran), and from the sunna. The Koran
is the main religious book of the Islamic religion that
expresses fundamental Islamic values. The sunna is
the written record of the teachings and actions of the
prophet Muhammad. In addition, Islamic jurists and
scholars qualified to interpret the scriptural sources
have produced opinions known as figh. An understand-
ing of the Sharia requires reference to the figh for guid-
ance. [slamic judges do not issue writlen opinions with
the force of law, and they are not bound by the prece-
dents of other courts. They are attempting to seek the
truth, the divine word of God.

Saudi Arabian Legal System. An example of a strict
Muslim country that is governed by Sharia is Saudi

Arabia. It is a monarchy and all laws are decreed by
the King, in consultation with his highest ministers,
in accordance with Sharia. The basic law sets out very
general legal principles. For example, Article 41 states,
“Foreign residents in the Kingdom of Saudi Arabia shall
abide by its repulations and shall show respect for Saudi
social traditions, values, and feelings”

All Saudi citizens must be of the Muslim faith.
Serious crimes are punishable by capital punishment,
stoning, amputations, or floggings. Rape, thefl, the pos-
session or use of alcohol, fornication, and adultery are
serious crimes. Drug smuggling can be punishable by
death. The Sharia courts hear cases involving erimes,
family matters, property, and torts. In the last few years,
Saudi Arabia has enacted new business regulations on
product labeling, insurance, loreign investment, cor-
porale income Lax, trademarks, and others. These are
considered to supplement Islamic law and must never
conflict with it. Commercial and business disputes are
heard by special commissions for grievances appointed
by the King.

Pakistani Legal System. Other Muslim countries
that had been colonized by Western nations in past
centuries, such as Pakistan, have closer historical ties
to Western legal systems. Pakistan’s legal system has
been influenced by the British, but is governed in part
by Islamic principles. Today, Pakistan has a modern,
written constitution, with a bill of rights that has some
language that is similar to the American Constitution. It
does declare Islam as the state religion.

Pakistan has secular civil and eriminal courts, as well
as a Federal Shariat Court, which has the power Lo inval-
idate any public law if it violates Islamic law. Appeals go
to the Supreme Court of Pakistan.

The case of M. Aslam Khaki v. Syed Muham-
mad Hashim (2000) illustrates the great differences
between banking and finance in Western nations
and Islamic law nations. The Muslim countries have
both international banks and Islamic banks. Islamic
banks abide by Sharia law that prohibits the payment
of interest on loans and deposits (although they do
have alternative forms of compensation that substi-
tute for interest). In its decision, the Supreme Court
of Pakistan struck down the use of interest on all
loans and bank deposits (including personal loans,
commercial and corporate loans, and interest paid
by the government on foreign loans). In 2002, the
same court reconsidered its opinion, citing errors,

and ruled that iu'.'illl:d.aling the payment of interest to
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BACKGROUND AND FACTS

This case illustrates a classic case of the conflict
between Islamic law and modern business. In 1991,
the Federal Shariah Court of Pakistan declared the pay-
ment of interest {ribs) by banks on loans and deposits
to be contrary to lslamic law. During the 1980s, Paki-
gtani banks adopted many banking technigues to avoid
the paymeant of interest, such as eguity investments,
profit sharing, and sarvice charges. The government,
together with several banks, brought this appeal to
the Supreme Couwrt of Pakistan. The courts antire opin-
ion was 1,100 pages long. Below ere excerpts from tha
individual opinion of Maulana Justice Tagi Usmani, an
Islamic scholar traimed in strict Sharia law. As you read,
consider the paolitical overtones of the opinion and the
economic analysia of interest that would be considered
contrary to Westarn, capitalist economic theory.

MAULANA JUSTICETAQI USMANI

40. Imam Abubakr Al-Jassas (D.380 AH) in his famous
wiork Ahkamul Cur’an has explained riba in the fol-
lowing words: "And the riba which was known to and
practiced by the Arabs was that they used to advance
Izan in the form of Dicham (silver coin} or Dinar (gold
coin) for & certain term with an agreed increase an the
amount of the principal advanced.”

138. Firstly, money {of the same denomination)
iz not held to be the subject-matier of trade, like other
commodities. Its use has been restricted to its basic
purpose, i.e., to act as 38 medium of exchange and a
measure of value.

138, Secondly, if for exceptional reasons, monay
has to be exchanged for monay or it is borrowed, the
payment on both sides must be equal, so that it is not
used for the purpose it is not meant for, i.e., trade in
money itsalf.

140. lonam Al-Ghazzali (d. 506 AH.) the renowned
jurist and philosopher of the Islamic history has dis-
cussed the nature of money in an early pericd when thea
Western theories of money were non-existent. He says:
?. . And whoever effects the transactions of interest on
money is, in fact, discarding the blessing of Allah and
is committing injustice, because money is created for
some other things, not for itseli” * * *

161. This is axactly what Imam Al-Ghazzali had
pointed out nine hundred years ago. The evil results of

such an unnatural trade hawve been further explained by
him at another place, in the following words: " Riba is
prohibited becauss it prevents people from undertak-
ing real economic activities. This is because when a
persan having money is allowed to earn more money
on the basis of interest, either in spot or in deferred
transactions, it bacomes easy for him to earn without
bothering himself to take pains in real economic activ-
ities. This leads to hampering the real interests of the
humanity, because the interests of the humanity cannot
be safeguarded without real trade skills, industry and
construction”

153. Another major difference between the secular
capitalist systemn and the Islamic principles is that under
the farmer system, loans are purely commercial trans-
actions meant to yield a fixed income to the lenders.
Islam, on the other hand, does not recognize loans as
income-genarating transactions. They are meant only
for those lenders who do not intend to earn a worldly
return through them. They, instead, lend their money
gither on humanitarian grounds to achieve a reward in
the Hereafter, or merely to save their money through a
safer hand. So far as investment is concerned, there are
seweral other modes of investment like partnership. . .
wrhich may be used for that purpose. The transactions of
loan are mot meant for earning income.

158. Once the interest is banned, the role of
“loans” in commercial activities becomes very lim-
ited, and the whole financing structure turns out to be
equity-based and backed by real assets. In order to limit
the use of loans, the Shar’iah has permitted to borrow
meney only in cases of dire need, and has discouraged
the practice of incurring debts for living beyvond one's
means or to grow one's wealth. * * *

160. Conversaly, once the interest is allowed, and
adwancing loans, in itself, becomes a form of profitable
trade, the whole economy turns into a debt-oriented
economy which not only dominates over the real eco-
nomic activities and disturbs its natural functions by
creating frequent shocks, but also puts the whole man-
kind under the slavery of delbt.

o E

164. Since im an interest-based system funds
are provided on the basis of strong collateral and the
enduse of the funds does not constitute the main crite-
rion for financing, it encourages people to live beyond

confinues
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their means. The rich people do not borrow for produc-
tive projects onby, but also for conspicuous consump-
tion. Similarly, governments borrow money not only
for genuine development programs, but also for their
lawvish expenditure and for projects motivated by their
political ambitions rather than being based on sound
BCONDMIC assessment.

204. The basic and foremost characteristic of
I=lamic financing is that, instead of a fixed rate of inter-
est, it is based on profit and loss sharing. We hawve
already discussed the horrible resulis produced by tha
debt-based economy. Realizing the evils brought by this
system, many economists, even of the Wastern world
are now advocating in favor of an egquity-based finan-
cial arrangement.

Decision. Interest on the use of money is unjustified
and unearned income. A financial systemn based on the

CONCLUSION

Although international law is rooted in centuries of
customary law and treaties, it affects modern interna-
tional relations and international business every day.
It affects the movement of people, goods, and money
across national borders. Virtually every area of inter-
national trade, foreign investment, and intellectual
property rights is governed by at least one interna-
tional convention. International law offers solutions to
some of humankinds greatest challenges: human rights
abuses by rogue governments, pollution that knows no
national boundaries, transnational crimes, international

1. International law includes public and private inter-
national law. Public international law governs the
conduct of nations with other nations or the con-
duct of nations in their relationships with individ-
uals. Private international law governs the rights
and responsibilities of private individuals or corpo-
rations opérating in an international environment,
such as international sales contracts or shipping.
International law relies primarily on "soft” enforce-
ment mechanisms: the force of public opinion,
trade and diplomatic sanctions, and the withhaold-
ing of foreign atd. The ultimate sanction is war.

lending of money for interest iz unjust and contrary to
Islamic law. Equity investments are lawful where all
parties share the risk of profit and loss.

Comment. The lslamic banking community in many
countries has been innovative in developing lending
and banking programs that they feel are both in keap-
ing with Istlamic principles and adaptive to modern
banking.

Case Questions

1L What is riba? Why is riba not permitted pursuant
to the Sharia law?

2. What would the effect be on Pakistan if the deci-
sion were implemented in lslamic banks?

3. In what other ways have cultura and religion
influenced modern legal systems?

terrorism, and more. However, international solutions
depend on the willingness of nations to cooperate, and
that is not always politically possible. One can enly
hope that humankind is up to that challenge.

As we said at the beginning of the chapter, our dis-
cussion of international law was guided by our broader
interest in understanding the legal environment of
international business. For that reason, our approach
and coverage has been somewhat different from that
applied in traditional courses in international law.

Finall}'. there are several topics traditional to the
study of international law that must wait for the next
chapter on the resolution of international commercial
disputes.

2. Customary international law is derived primar-
il'.l" from the widrspr:ad and lung—sla.nd.ing prac-
tices of nations. International law also arises from
agreement. A treaty is a legally binding agreement
between two or more nations that is recognized and
given effect under international law. A convention
is a multilateral treaty on a topic of broad interna-
tional concern.

3. International business law is any law or regulation,
whether derived from national or international
sources, that governs cross-border business trans-
actions, the activities of those {.I.UI'I'IE business in

Page |52 |
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foreign countries or subject to the jurisdiction of
foreign courts, or the resolution of international
business disputes.

. Uniformity and predictability in international busi-
ness law are important to companies that do inter-
national business.

. Transnational business crimes are major problems
calling for global solutions. Typical crimes include
bribery and corruption, tax evasion, customs fraud,
criminal violations of export control laws, finandal
crimes, and criminal violations of environmental
laws, securities laws, and antitrust laws.

. Jurisdiction means the power of a nation to cre-
ate laws that proscribe conduct and to act over
individuals, corpoerations, or their property in the
application or enforcement of those laws. When
used in reference to a courl, it is the power of
a courl to act or to hear a case—to adjudicate.
There are five doctrines of international crim-
inal jurisdiction: territoriality, nationality, the
protective principle, passive personality, and
universality.

. Extraterritoriality refers to a nations jurisdiction
that extends beyond its territorial borders.

. The International Court of Justice hears cases
brought by nations against other nations.

Individuals and private corporations are nol parties
to cases before the court. The court has jurisdic-
tion over all cases brought by nations under the UN
Charter or involving treaties, conventions, inlerna-
tional obligations, or questions of international law.
Jurisdiction is not compulsory; each nation must
agree Lo submit to the court’s jurisdiction.

. Business ethics and social responsibility are import -

ant to the stakeholders of all companies. But these
can be vague concepts for firms operating in dif-
ferent parts of the world. One solution, in addition
to legal penalties, are voluntary codes of conduct
produced by international organizations and cor-
porations. While some people can argue their effec-
tiveness, they do provide a common framework
for management, and they do focus the spotlight
of world public epinion on the problem and its
solutions.

. Comparative law refers to the study of differences

in national laws and legal systems. These differences
cover the entire range of law—marriage and family
law, business law, torts, crimes, and more. There
are also differences in legal procedures, the role of
legislation and case law, the function of judges, the
conduct of trials, the use of legal remedies, and pun-
ishments in criminal cases.

the law of nations 29 sell-executing treaty 31 universality 40

Roman law 29 direct effect 31 compulsory jurisdiction 42
international law 29 nonsell-executing treaty 31 diplomatic protection 42
public international law 30 FCN treaties 31 UN Global Compact 45
private international law 30 customary international law 33 Coalition for Environmentally
treaty 30 international norms 33 Responsible Economies 46
bilateral 30 international business law (IBL) 36 CERES Principles 46
multilateral 30 law merchant 36 eode of conduct 46
convention 30 jurisdiction 37 civil law 48

protocol 31 extraterritorial jurisdiction 38 mixed civil law 48
signatories 31 extralerritoriality 38 Justinian Code 48
ratification 31 territorial jurisdiction 39 Napoleonic Code 48
contracting parties 31 nationality jurisdiction 39 commaon law system 49
reservation 31 protective jurisdiction 39 Sharta 50

abrogation 31 passive personality 39
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1. Bellaizac—Hurtado and others were arrested in Panama

for drug trafficking aboard a Panamanian-flagged ves-
sel in Panamanian waters. They were extradited to the
United States for prosecution under the Maritime Drug
Law Enforcement Act. They argued that the law was
unconstitutional as applied to them. The United States
claimed that under Article I, Section 8 of the Constitu-
tion, Congress has the power to "Define and punish _ .
offenses against the law of nations” and therefore the stat-
ute was properly applied. The defendants contended that
the language “offenses against the law of nations” refers
only to violations of “customary international law” No
one would disagree that drug trafficking is “universally
condemned” But is drug trafficking a violation of cus-
tomary international law? Why or why not? How did the
court rule? United States v Bellaizac-Hurtado, 700 F.3d
1245 (11th Cir. 2012).

. Kiobel and other environmental activists were arrested,
tortured, and executed by the Nigerian military in 1995.
They had been protesting Shell’s oil exploration in the
Ogoni region of Nigeria. A lawsuit was brought by
Kobel's widow and others under the Alien Tort Statute
(ATS) in the United States against three Royal Dutch
Shell companies alleging that the companies had aided
and abetted the Nigerian military in committing human
rights abuses in violation of customary international
law. The defendant corporations are incorporated or
headquartered in the Netherlands, the United Kingdom,
and Nigeria. None of the plaintiffs or defendants are
citizens of, or incorporated in, the United 5tates. May an
individual may bring an action under the ATS against
a corporation for violations of customary international
law? If not, do you think that international law should
permit damage suits against individuals but leave cor-
porations free to violate the law without consequences?
Should a corporation be able to shield its profits from
human rights abuses by simply doing business as a
corporate entity? Kiobel v. Royal Dutch Petroleum Co.,
133 5.Ct. 1659 [2013).

. The defendants conspired to transport 191 Ecuadorian
nationals into the United States illegally aboard a 54-foot
fishing wvessel. A ULS. Navy helicopter sighted the over-
crowded vessel off the Guatemalan coast and saw that it
had no lights and flew no fag. A Coast Goard detach-
ment found the passengers with little food or water, and
the defendants had left the vessel. The defendants were
indicted in the United States for conspiracy to induce
aliens to illegally enter the United States, and attempting

to bring unauthorized aliens to the United States.
(8 "5.C. § 1324). The statute does not mention juris-
diction. The defendants argned that the statute did not
apply extraterritorially. Does it? Why or why not? Do
you think the “Bowman Exception” applies in this case
as described in ULS. v. Campbell, earlier in the chapter?
Why or why not? The terrorist attacks of September 11,
2001, were planned overseas. Where are immigration
offenses planned? How is that relevant to your legal
analysis? Explain. US. v. Delgado-Garcia, 374 F.3d 1337
(D.C.Cir. 2004).

. Assume that someone in a foreign country poisons a

shipment of pharmaceuticals destined for the United
States, resulting in death of an American consumer in
violation of 18 L7.5.C.1365 (tampering with a consumer
product). Under what circumstances could they be
prosecuted in the United States? Would any principle
of international law justify bringing them to trial in
the United States? Could you argue that the decision
in L5, v. Campbell (see chapter) would apply to this
sitoation®

. What types of issues lend themselves to international

solutions through international law?

- You overhear someone say, “International law does not

exist.” What do they mean? What evidence can you pro-
vide to persuzade them that they are mistaken?

. Imternationalists often refer to the “pnification” or “har-

monization” of international law. What do you think these
terms mean? What factors have influenced the harmoni-
zation of international business law? In what ways do you
think IBL is more “national® than international?

. Do you think corporate codes of conduct can have an

effect on making firms more socially responsible? Are
they a substitute for government regulation or do they

complement it? Explain.

. What ideas do you have for setting up an accountabil-

ity system to ensure compliance with codes of condoct
and other ethical and social responsibility standards for

business?

. Why must corporations be concerned about human rights

issues when doing business internationally? Who are the
“stakeholders” of a public corporation, and what is man-

agement’s responsibility to them?

. What are the different forms of criminality that are of

concern to international businesses? Explain why interna-
tional solutions are important. Give some examples.

. Describe the five theories of international criminal

jurisdiction. How have these been made applicable to
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international terrorism? What types of crimes are covered
under the principle of universality? From an international
law perspective, do you think that terrorism should be a
universal crime? Why or why not?

13. Students often confuse the International Court of Justice
with the International Criminal Court. What is the difference
between them? Although not covered in this chapter, what is
the Enropean Court of Justice and what is its jurisdiction?

1. You are a vice president of 2 multinational corporation
headquartered in North America. You are asked to visit
Latin America to meet with government officials to con-
sider a location for a new factory. On your arrival, you
are met at the airport by one of your hosts, who spends
some time that day taking you on a tour of the city and
getting acquainted. That evening you are invited to his
home for dinner with government representatives. After
dinner, one of the guests who works for a key government
ministry asks what you think of your company’s role in
his country as an emplover, taxpayer, and corporate good
citizen. He makes it clear that his country is no longer a
“puppet” of the North Americans. He asks you to show
him that you understand hiz concerns and to show him
that your company will be respectful of his country’s cul-
ture, enviranment, natural resources, and local Laws. How
do you respond?

2. Assume that a Korean company manufacturing critical
tail assemblies for commercial aircraft ships several defec-
tive assemiblics to manufscturers in the United States. The
CED, a Korean national, was not only aware of the defects
at the time the assemblies were being made but was also

responsible for knowingly using inferior parts. He even
threatened an engineer with termination if he leaked the
truth. One of the assemblies failed on the American-made
plane, leading to the crash of a Canadian-flag passenger
airline on takeoff from New York. When the investigation
leads to him, he flees Korea for Saudi Arabia, where he
lives for several years in luxury. Which countries have
jurisdiction to prosecute the Korean citizen, and under
what legal principles? You do not need to research any
international treaties, but you should base your analysis
on general principles from this chapter.

3. Your company owns and operates a factory in a foreign
country when it is invaded by a neighboring army over
a border dispute. The invading government claims that
vour factory is actually on land belonging to them. Their
and arrest your local manager. While a complete answer
to resolving this question will have to wait until later in
the book, what recourse do you think you might have
under international law against the invading country, if
any? How might you proceed? Do you think it would be
of any help to contact the U5, State Department? Why?

We have considered many subjects in this chapter that raise
ethical issnes—human rights law, international criminal law,
international labor standards, bribery and corruption, and
others. Here are two cases to consider as food for thought.

Exports of “Unsafe” Pharmmaceuticals

Some years ago, it was reported in the world’s press that

American pharmaceutical companies were selling in develop-

ing countries expired medicines that were no longer permit-

ted to be sold in the United States. Assess the validity of the
There are two sides to every debate. We are talking about
antibiotics that are lifesaving and in short supply in some
developing countries. True, they are expired under fed-
aral regulations in the United States, but they will still be

effective for some time to come. It iz not illegal overseas,
and maybe not illegal to export them, so why should | do
anything more than just obey the law? After all, we are sell-
ing tham at reduced pricas to the governments of develop-
ing countries. They probably have foreign aid monay to buy
thesa with. They will sell tham, or give them away, (o poor
people that otherwise would not be able to afford any medi-
cing at all. Why should | destroy them? After all, we are not
talking about AIDS, are wa? | wonder what the wiorld and bhig
pharmaceutical companies are doing about that problem?

Bribery as a “Cost of Doing Business”

What are the economic, political, and social arguments for
and against criminalizing the bribery of foreign govern-
ment officials in developing countries by employees and




representatives of Western companies? Assess the validity of
each of the following arguments in this staterment:

I've abways thought that bribery is endemic i the developing
couniries, 50 "When in Rome, do as the Romans do.” It legal
there, isn't it? Nothing would happen to me if | get caught
thare, would it? My government does not have the right 1o say
whether what | do in a foreign cowntry is a crime. They can't
tedl me what is legal o illegal over there. And | don't have a
maoral problem, either. | see it as a small price to pay—imy com-
pany just considers this another ‘cost of doing business.” We
right enieen try 1o deduct it on our Corporate iNCome Tax ratums.
If | don't offer cash payments or gifts to my customers in

governmant offices overseas, than my competitons from ather
countrias will Foreign customers will just buy from my compeats
itors. If | don't pay, I'd just be giving my competitons a 'comup-
tion advantage.” And what difference dops this make anyway?
Why should my country care? I've heard about companses that
gave cash payments to the Shah of kan when he was in power
in the 15708, 1o his governmeant ministars, even 1o mambais
of his family. They got contracts worth tens and hundreds of
millions of dolkars to install everything—rtelacommunications
gystems, power plants, and refineries, and, most of all, arma-
ments and weapons. | heard he was a brutal dictator, but so
iwhat? That’s not my problem. | don't sea what the problem iz,
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